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PREFACE. 

In tLia work an attempt has teen made to constract an Tndex* 
Digest of the decisions in Yoliunes 68 to 87, inclusive, of California 
Reports, on the plan of giving to each decision the space that its 
general importance seems to deserve. Those decisions which for 
one reason or another are of no great importance are rigorously 
compressed, while the important ones are more fully digested. 
This plan is beyond all doubt correct in theory, hut whether or 
not it is successfully carried out herein remains to be decided hy 
the profession. As is apparent, the work is intended to be sup- 
plementary to the Index-Digest of Mr. Gear. A table of cases is 
added, which will prove convenient to the practitioner. 

A. BURROWa 

QUSB Vallit, Jnlj 1, 1891. 
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AN INDEX-DIGEST 

CALIFORNIA EEPORTS, 

yOLUMES 68 TO 87 INCLUSIVE. 



ABABTDOHmnr. 

Abuidonmetit of bailding oontntot bj eon* 
tractors defeata lieu of inbcontnuibir whan. 
TO Col. 437; bat not if ths work wu abui- 
doDod bv the owoer. 74 C&L 432. 

AbuidoDment of pnlilio road oamiot be 
pnanmed from adv ersa po w Mion of an in- 
ditidaal 71 CaJ. 21. 

Of homeitead, on only be mads in the 
manner preuribed by Uw. 71 CaL 325; 74 
CbI.266; 81 CaL 217. 

Of motion, will be praamed, b7 bulnre to 
jfipear on hearing. 72 Ctl. 224. 

Of a mining locatioD, csoDot be proTon by 
the relocation of the lame groona bj the 
aame pactieo. 72 Cal. 62S. 

Of work on a mine, after patented for 
town lite, u preanrnptivs of noa-minoral 
oharacter of iot. 81 (JaL 44. 

Of leaae, or contraot to parobaae, how 
proven. 76 Cat. 125; 79 CaL 65. 
See MiNiHO ChAiM^ 



Pl« 



ABATXKEHT. 

k or, when proper. 70 CaL S74; 71 



OaL 452; SO Cal. 3X1; S3 CaL 270; 
Mala of. 72 Cal. 540. 

Plea of, whun impropar. S9 OaL 611 
Cal. 34; 63 Cal. 270. 

Judgment on, form of. TO OaL 374. 

OE nniaanoe. 70 CaL 101; 71 OU. 34; 72 
CaL 248; 74 CaL 4G3. 



AOOXFTANOE. 

Under the itatatea of frandt 68 OtL 17. 

Of offer, effect of. 70 CaL 1S8; 70 CaL 
4S4. 

Of dedication. 70 CaL 47S; 72 CaL t7a 

Of work partonued, Mtoppd um %o. T 
OiL 31ft 



AOOOBD AND SATISFAOTIOV. 

Accord withnnt tatiifaction ia invalid. 7S 
CaL 508; B3 Cal. 7. 

receipt i> not conclaaiva eridence of andi 
■atisfaction. 75 Cal. 608. 

Invalid, naleoa executed. S3 C«L 7. 



Aooouirr. 

Complaint on, in Jutioe'i conrt. 
407. 



SOU. 



"Open, mntnil, and cnrTent,"deHDed. 73 
Cal. 649; 74 CoL 626. 

Pleading! in. 72 Cat. 540; 73 CaL 42a 

Account lUted defined. 74 CaL 00; 70 
Cal. 90. 

Bvidence ai to. 75 Cal. 566. 

HiiUke ID, how pleaded. V6 CaL 606. 

Bill of parUoaUn in. 74 Cal. i!2. 

Sutntai of limiUtion aa to. 74 CaL «I| 
76 CaL 192; 70 Cal. 96. 

Intereet on. 74 CaL 61. 

Where the evidence abowi that the ae- 
ooDDt wai pronoimced correct by the de> 
fendanta, a verdict which ignored mdl 
aettiement will be set aside. 65 Cal. 638. 

Certain admiaaiona to an acconnt by a 
defendant held to eonatitnta it an account 
■tated. 85 Cal. 538. 

Bee Bill w PABTtOVUBa. 



Aoootnrc-BOOK. 

When admiaaible ■■ evidence. 71 CaL 80; 
71 CaL 37G; 70 Cal. 87; 80 Cal. 275; 82 CaL 
163. 

In iiualvttiay prooeedineL 71 CiL IIA 
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AOOOUNTINa. 



SIS. 

Between mortg&gM «nd mortgagor. 7) 
C»l. 407; 79 t^. 34. 

AgHiDst ilirecCors, 1)7 (tocUiolderB. 72 
Cal. 99: 83 C«l. 678. 

B; ail executor, —eatoppel. 72 Cal. 313, 

Pretnatiirs aettJament of. 75 CaL 419. 

Action for, agaiiuit agent. 73 Cal. GS. 

A aarviving partaer need not present a 
otaim against the repreientatiTe of tbe eatate 
before bringing an action againat him, wliere 
ancb claitn merely aeeka to enforce a tmst aa 
to peraniiaJ property capable of being traced 
and identiHed. 85 Cal. 436. 

In an action by the representative of a 
deceaaed copartner, againat a anrviving iwrt- 
ner for an acconntiiig, a nonanit aboulil not 
be granted, wlien the plaintiff haa made out 
• pnna fa,:k caaa. 83 CaL 43S. 

porting to be a dee<l of tmat, and atking for 
aa acci>atiting before the aale of the prop- 
erty and for ad injunction againat the aale, 
held to state a canse of action; and in such 
case tlie court may uot only order an ao- 
oonnting, hut may also apecify as to how the 
•ala is to be conducted. 85 Cal. 177. 

Items in the acL-ount of a gaardian held 
properly diMllowed. 8S Cal. " 



Demand for, on public officer. 70 Cal. 
121. 

Underaction forapeciSc performaneek 7S 
Cal. 299, 

In copartnership transactions after dia- 
■olDtion. 7S CaL MO; 81 CaL Bl; 82 CaL 
474; 78 CaL 22S. 

In actions to diaaolre ■"■"■"g partner- 
•hips. 83 Cal. ISl. 

By frandnlent bnutee. 80 CaL 426; 81 
CaL 328. 

By an attorney suing on a contingent fee. 
82 V.»\. 67. 

Allovanoe to trustees In. 82 CaL 302. 

Where a copartner refused to account (or 
the pruc<;edi of partnership real sstata, ta 
action will lie in favor of the other coparCuer 
for a disaolution of the copartaerehip and 
an accounting for tiie property, 67 CaL 
431. 

Sea Fbobaib Law. 



AooKxnon. 



ACKNOWI.BDaMBNT. 

By married woman, strictly conatmad. 
78 Cal. 6/1; 79 Cal. 7; 80 Cal. 65. 

By married woman, when invalid. 74 
Cal. 345; 79 CaL 7; 80 Cal. 65. 

Married woman not estopped to deny, 
when. 74 CaL 345; 83 Cal. E'.:!. 

By married woman living as /aat tola 
OS CaL 135. 

Duty of notaty held sufficien tly performed 
as to. 77 Cal. 64. 

Acknowledgment by telephone, 80 CaL 
271. 

Necessary to a leaae by a married woman. 
77 Cal. 89. 

C-ertifiuate aa condnaive endeacs ol, 9) 
Cal. 271. 

Certiticate of, not conclusive, 83 CaL 
270. 

Need not be mads by sheriff to certificate 
of sale. 76 Cal 652. 

Liability for defects in. 75 Cat. 182. 

(.'ertiticate of acknowledgment held anffi- 
cient 78 Cal. S04. 

Certificate as evidence. 82 Cal. 471. 

Duty of notary aa to. 82 Cal. 77. 

Contributory negligence in procuring. SI 
CaL 77. 

AcknowledKment of debt by letter heU 
auBlcienb. 68 Cal. 4S6. 
iS«e C(BTiJiaATi;DHD; Husbahd us Win; 
Lbask. 



ACQUIESOBNCE. 

Evidenoe aa to. 69 CaL 207; 69 Cal. 2fiS; 
70C»L36I; 71 Cal. 290. 

Ill boun'Ury line, — estoppel. 73 CaL 6l(^ 
76 CaL 3U5i 76 Cal. 476; 79 CaL 411. 

When invalid aa eatoppel. 79 CaL 41 1. 

Aa a waiver of right to object. 71 OX 



ABKHflSTBATOB. 

See Pkqxaii Law. 



ASmSBIONB. 

Effect oF, eg CaL 255; 71 CaL 613. 

Offer to buy, wben not, as to title. 72 CaL 
822. 

To third party, not binding, 74 CU. 
167. 

In pleading, effect of. 71 CbL CIS; 71 
CaL 273; 71 CaL 116;71 CaL SUS; 73 CaL S61t 
73 Cal. 299. 

Admiuion by pleading in one snit •■ ovi* 
dence in anolhet. 79 CaL 29. 
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ADMISSIONS — AFFIDATIT8. 



lonlid dan 
etS; 73 CkL 273} 70 C^ fiS6. 



ASOPTIOV. 

Folrtt of tha IsBiilaton mtir. S3 (U. 
VS. 

Ckn odIt b« made aMonUng to U«. 76 
CU. 181. 

Effect of, H to inhariUnM. 79 Cal. 213. 

OE orpbaii, from orpliMi MylnnL 60 CaL 
S16. 

Of iUesitiiiiata ohild, how made. 81 Cal 
406. 

Acta neoeaaarj to ihow tha pnblio adop- 
tioD and rsMption into a familj of an illegit- 
imata ehUd. 81 Cat. 431. 

Statutat reUtiDg to adoption, paaMd prior 
to tha code, and acta dons nader tbsm, are to 
ba miatij conatruad. SI CaL 419. 



ADTXBSX OLAZU. 

8aa Qonma Tklb. 



or apuaL 69 CaL 80; 76 CaL 642: 75 CaL 
SS>;nCaL437. 

In what oaa«a a oo-defendant i* not an 
"advarae party" in apneaU. 71 CaL 400: 
nCaL232. 

See Aptbalb; F^Brm. 



ABVBBSS F088BBSI0K. 

Sufficient ■' color of title "in. 68 CaL 123; 
74 CaL ll;70Cal. 684; 77 CaL 483. 

FajmeDt of taxea aaaential to, 70 Cal. 
)93;7lCAL4S9;72C.tL 376. 

PaymeDt or non-levy of taxea need not be 
plaadsd. 73 Cal. 194; 77 CaL 301. 

Payment or non-levy of taxea ani 
praTan. SO Cal. 607. 

Iaw reqniring □OD-payment of taxea not 
ratroMtiTa. 72 CaL 378; 74 CaL II. 

By grantor, afterooQireyance. 70CaL6ll. 

Itaea not rua before iaauance of patent or 
eratifieata. 88 Cal. 125; 79 CaL 140. 
' Itut be aetual, open, aotonon^ hoatile, 



coDtJnnona, uninterrupted, and nndac daim 
of title, to oooatitnte prescription. 71 CaL 
469; and mnat ahow that all taxea have be«B 
paid, or none levied. SO Cil. 607. 

or pablie road-bed, evidence. 71 CaL 21. 

By mortgagee. 71 Cal. 407. 

Indioationa of poeaeaaion, what 76 CU. 
S3. 

Of atata laada, 71 Cal. 318. 

Offer to pQrchaae doei not invalidat^L 
when. 72 CU. 322; 75 Cat. 339. 

InitractioQa ai to. 73 CaL 604. 

Safficienoy of poaaenioo. 74 CaL II; 76 
Cal- 544. 

Natural barnen at evidence of. 79 CaL 
684. 

By grantee of oo-tenani 75 CaL lt37. 

Evidence of, by tax pnrchiue. 76 Oal. 
138; 77 CaL 486; good laltti eaaentiaL 77 
CaL 487. 

Of water righta, when inatifficieat. 76 CU. 
697; 78 CaL 874. 

Of water righta, need not be located. 19 
Cal. 687. 

Ijmd dedicated to public nae not inbieet 
toL 79 Cal. »75. 

One lawfully in poaaanaion cannot darine 
any benaBt tram preacriptioa again*! an in- 
valid advene claimant. S3 CaL 646. 

By tmatee, not admisaibla. 79 Cal. SSS. 

Valid, eveu if made by mutnal miatakp. 
S2CaL76. 

Plaadinga of, held iniufficient. 79 Cal S. 

Admiation of tenancy invalidate*. 81 CaL 
SCI. 

By tenant in common, against oo-tenaut, 
must be with notice. 81 Cal. 671. 

Of right of way, eaaentiala of. 7l CaL 
458. 

Before the statute of limitation can begin 
to ma in favor of a oo-tenant or hi* tmatee, 
tbere muat be bostile poaaesiTon or open re> 
pndiation. 86 Cal. 6U0; 8j Gil. 5St. 

Theadveraa poaaenion of a landlord by hja 
tenant is diiturlred when the tenant is sued, 
though Uie kndlor.l is nob madn a party to 
theanit. 86 CaL 165. 

The right of a riparian proprietor may be 
extinguished by preaoHption; but to conati' 
tnte such prescriptiim, the user of the water 
Diait be adterae, uninterrupted, and contin- 
uona for five year*. BS Cal. 219. 

May eitiagaiah homestead. 82 C*L 76. 

See Aoqoiescinob; EjacTNitNT; Statdii fst 

LiMiTATiOH; Watju RiauTe. 



Bertilarity of, for attachments, oaunot be 
attacked by a atranger. OS L'al. 1. 

Mnat not be in the alteruatwe, and cannot 
be amended. 72 Cal. 663- 
See CoMTiHnuiCB; Estates or DmasiD 
FKBSOlti; Naw TuAi.; SuNMOiia, 
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AFFtDAVlT OF MERITS— AOENOY. 



AFFIDAVIT OF 1CBBIT8. 

Hay 1m made bj coaniel in pacalur caaM. 
68 CtL 479. 

Must atate that tbs olieat " haa folly and 
feirly stated the taoti dI the caM tohiiconn- 
»1 "^ 70 TbI 39 



Not DBMuary to aet aaida ds&nlt in di' 
▼onw. 77 Cal. B07; 83 Cal. 457. 

A Terifiad anawar may operate aa. 83 Cal 



AQKNCT. 

Iniafiicieiiey of en<lenoa aa to unnciy. 
«$ CaL 15D. 

A tranfteT ot itock by an agent oan «nly 
be made in accordance with aection S24 of th« 
CifU Oxle. 64 CaL 131. 

Attorney c«uuiot oonfaai jadsment 69 
CU. 133. 

Contract oC broker to lell land. B3 Cal. 
826. 

Death of principal rsraksa power ot. 70 
Oil. 296; 75 Cdl. 349. 

Action agaiutt, for aooonnting. 73 Cal. 



"Power oonpled with intereat" defined. 
70 Cal. 296. 

Irrevocable aftency eziata only when con- 
nected with vesMd intereat noD-oouttiigent 
70 Cal. 954; 84 CaL 26 <. 

Charsei asauiat, when libvlona. 70 CaL 
270. 

A general power ot attorney doai not an- 
thorize an agent to tranefer the property of 
the prinoipal to himself. 84 Cal. 131. 

Duty to inform principiiL 71 Cal. 513. 



Tbe eale by an agent of property withont 

Ooneideration ia void; the vendee li chkrffed 

, illegality. 79 CaL 



with notice of inch i 



116. 

Authority of InBarance agent, and waiver 
by. 1-2 Cal. 91 ; 76 Cal. 416; 70 CaL 50. 

Mining location by, ratification neceaiary, 
72 Cal. 628. 

Contract to find pnrabaMT at "net price." 
83 Cal. 438. 

Duttea of, aa to acconnting. 73 CaL S8. 

Authority of. 77 CaL 440. 

Authority to aell aoldier'i additional home- 
■tead. 73 Cal. 3S5. 

Tranaaction in favor of a prinoipaL 73 
CU. 464; 75 CaL 124. 

Eviclecce a* U> anthoHty. 7S CaL 108; 74 
CaL 461; 74 CaL 191; 74 CaL 284 

Oateneible azency defined. 7S CaL 159; 
. 81 Cal. 106; S2 CU. 1. 

Contract of, when not revocable. 7B Cal. 
364; 70 Cat. 206. 
' Cannot *ue on contract of prinaip<J. 75 
00.121 



Bpecial agency nndar power of attctnm 

! CaL 1. 

Power to collect note. 75 Cal. IGO. Cl» 
not extend time of payment. 77 CaL H. 

of, to mell land," givea O* a» 
thority to oouvey. 76 OU. 6IS. "Eidw 
power to aelL " oonitmed. 83 CaL 660. 



Duty of agent to keep hia principal i^ 
formed. 71 Cal. 613. 

Liability of, to third partiea. 77 CaL S47l 
77 CaL It. 

Cannot pnrehaae property of prinoipal to 
hinuelf. 77 CaL 126. 

Notioe to, aa notice to prinoipaL 77 CaL 
i«9. 

Anthnrity of, presumption. 77 CU. 190l 

Liability of principal tor agent. 78 Oil 
490; 82 Cal. 77. 

Agency ol broker, evidence a« to. 78 Cal 
15. 

Right of agent to recover comtnieeio^ 
where hi* principal refaaei to coiuiiDimatl 
tbe ule. 84 CaL 207. 

Affidavit for attachment by, suffioiency tL 



78 U 



. 175. 



Aatbority of wife aa agent oI h 
S3 CaL 101. 

Meaanre of dama^aa for improper di» 
charge of. 79 Cal. 4U5. 

Payment to an nnanthoriaed agent i» 
valid. 79 CaL 66. 

Written iDstmctiona to an agent may b* 
oban^ by paroL 85 Cal. 376. 

Evidence that an agent sold the good* el 
hi* prinoipal on hia own acconnt held ia- 
auffioient 85 Cal. 659. 

The only implied promiae against the par- 
chaser of gooda ia, that the purchaser wiO 
pay the valne of the goods to the owner. 
An agent cannot recover in his own nsial 
for the sale of snch goods. 85 Cal. 559. 

A letter of instruction to an agent ta Is 
the sale oE real estate held not to aathoria 
him to eiecuto a contract of sale. 8S CKL 
418. 

A verbal modifloab'on aa to the anthoiitf 
of an agent to relea.-<e a mortg&ge held anlf- 
cient to jnstily « finding that toe agent had 
such anthoHty. S3 Cal. 3IH. 

Contract of an insor&iice agent with ba 
company for oompen*stioo held modified by 
a aecond contract. 86 CaL 342. 

A transfer undsr irrevocable power of a^ 
tomey ia invalid except made in the naniaol 
the principal. 86 CaL 501. 

An agent authorised to procure an insn^ 
anca hu no aatoority to cancel the pcdiey. 
86 Cal. f>66. 

The declaration ot an aRent held admi*' 
sible aa against hia principal. 80 CaL 433. 

Notice to an attorney, counsel, or ■geat 
held to be cooebnietive notios to the cuoal 
or prinoipaL 86 CaL 600. 

A certain writtag wnplo^ng an tifpxA Iw 
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AOENCT— AMBIQunr. 



S6C^. 639. 

TIra geD«nI Bgant and nuoager ot a cor- . 
poritioD it twund to act tovanU it in the 
highMt good faith, and obtaiu no adTaiiUge 
ovar it by ooncealiucn^ or acquira an; in- 
twMt adToras to it. 86 Cal. 623. 

Dainagea fiir liTMwh of contiact against 
•geuL 80 Cal. 104. 

Gmernerl hj tha law of trtirta. SD Cal. 
(11; 77 CaL 126. Exoeptiona to. 82 CaL 
t«. 

PrtDcipal catnppad by ratification wheo. 
IOl)al. 32S; SO iM. 90. 

Railroad tickat agent, anthority of, how 
Lmilod. 81 Cal. S4& 

Toconititate an oatannbte agmev, the act 
^Tingoolor of aattiority tDiuit ba bdowh to 
the penon who dualt with the agent, and 
sidU bdncabim to believe that theavChority 
aiiitL 67 Cal. S26. 

Tha party maintaining the exManea of an 
agency iDiiat ahnw that the act doae waa 
within the general Mope of aneh agency. 67 
Cal. G26. 

A power ot attorney to wll land dnee not 
inthuriie the attorney to give away Ibe prop- 
erty, or convey it to hinuelf aad wile for a 
Boiiiinal ann>. 87 Cal. SH. 

Where an agent ii verbally anthcriied to 
■cqnira land, and the principal accepti the 
beuetit of the bargain, he ia boand by the 
term* at the parehaae. 87 CaL 661. 

A broker cannot racwvar a commiaaion ex- < 
not hia oonlract be in writing. 87 Cal. 

A bmker oanncit reoorer a commissinn for 
Railing land where the purchase price wai 
never actually paiil. 87 Cal. 116. 

A broker can recover bii commiaaion for 
Mcnring a aala, where the vendor refuuia to 
eoninmmxta U on the terma agreed npon. 
67 CaL 313. 

A party who ohjeeta to a oomniiasina on 
certain gronuda mnat itata hia objeotion in 
time, or the tame will be waived. 87 Cal. 
IIS. 

Aa to the liroker'a commiiaion, it i> imma- 
terial whatlier the power ia to lell, nr meraty 
to Hcnre purcha-er. 87 Cal. 313. 

When tlie contract of the agent ia aet ont 
h kar ar^6>^ it eutitlee him to recnver what- 
ever it anthoriwd i>y ita tarma. 87 Cal. 313. 

It ii nodefeiue againat an agent's couimia- 
noQ that tilt terms of payment were not 
KtiilaiitHry to the aeller, it no object mi wta 
naile do that acoonnt at the tim*. 87 Cal. 
113. 

A hustiand who employe an agent to eell 
the property of Lii wife ai hia own ia Ixmnd 
to uay Che eommiasiou agreed opon. 87 CaL 
111 



hat that when the mI« waa cMMumuated 



See AGOoramia; Ihburaiioi, 



ALLBai.rA Am) probata. 

A caea proven, bnt not pleailed, catlDOt 
rapport a judgment. 71 CaL 116. 

A joint complaint on a contract will not 
iupport a jnilKmeot in favor of one of tha 
plaintiff<i. 78 CaL 2M. 

A defective oomplaint may be onred by 
the allegationa of tha aoiwer. 71 CaL 28. 

An action on an expreia contract may ba 
changed on a retrial to one nu a gaanliim 
mmut 76 CaL 60; 82 Cal. 260. 

A judgment For a party flatly ineonsiltant 
with hii pleadings is improper. 77 CaL 299. 

An allegation aa to the valna of servioaa 
held to be upon an implied, and not npoa an 
expren. contract. SO CaL 642. 

If a platntiflf pleada performance, he nmit 
prove it. 86 Cal. 114. 

Bee FROBan Law. 



most be special. 66 OaL 
277; 69 CU. 15G. 

A oanse of action couched in several connb 
ia not tlierefore demurrable. 6S Ciat. 277. 

Complaint for damages for several injiiriea 
which fails to specify the ainoaut of each ia 
Buibiguoua 7t)Cal 161. 

In an action lor breach of contract, the 
complaint must allege Che facta couatitnting 
the broach and the amonnt of dsmageaf 
otherwise it ia ambigouns and nnoertun. 
76 Cal. 29. 

In alaiider, tbe Dieaning of ambignoua 
wonls is a question for the Jury. 70 CaL 
^16. 

A comt'Iaint is not demnrralile on tha 
KTimnd that it does not show that it is not 
barrtid Iiy the statute of limitation. 78 Od, 
150; 77 Cal. 184. 

AinliiKumia language in a latter may bt 
__. I .■ — I ^y tlie writer under oiitb. 74 CaL 
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A certain complaint held mnltifsrinna and 
obmnre, lint ni>tamliignoua and niiintalligibla 
in the partii'ulara sppcifled. 82 Cat. 20tt. 

._ ......... __ -.uipiiiut held antEoienl 

ofMtion. 7SCaLJt9<k 



to GonstitBta a oi 
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AMBIODTTT — AFPBAIfi. 



Patent ud Utant in • dMd, dwtuunitbad. 

Aa &ii<wsr dsnying mars oonolntioDi of 
bw U ainbiguoui. 79 Cal. S3. 

Ambiguiby u a oinw (or ilemnrrer mnat 
ill*o]ve a iDUatantiil right 72 Cal. 665; 15 
Cal iSSi 78 CaL 490; 70 Cal. ISlj U CaL 
197; 86 Oal. 169. 

See PLBADDia. 



BeePLKADiKO.' 



AAHUITY. 
See Pbokatx Lat. 



I, NonnB or. 

II. UMDBRTAKIKa OV. 

ni. TRAHaCRirr oh. 
IV. Afpealabli OaDiai. 

V. ORDKRS sot ApritALABLK. 
VI. QuKSriONS CoNSIDKRKD ON AfPKAI.. 
VIL (jUKHTIONS NOT CoNSIDUUD ON AP- 

Vlll. Bill or Exciptions, 

IX. DiSHIMAI. or ApPBAIk 

3£. Appbals, Oehbrallt, 
L Nonci or. 
Sarenil appeals ma; he embraced in tbe 

wme nniice. OS CaL :t2(i. 

Saffiuienc^ oF. 69 Cal. 112. 

In an actioa to coademu laud, if adufend- 
aat appeals, hia co- eFeiiilaut must Iw eervad 
with notice. 68 Cal. 189. 

tio of any CD-defeiidaat affected l>y a re- 
. renal 69 Cal. 80} 73 Cal. iHT; bnt defend- 
ftnta not anawering 

torney held eutScient. 

tiervice of aatiue neceasafy oa defendant, 
after hU oouviction for lelnay. 68 CaL 617. 

Mere error aa to dat« will not invalidate. 
49 Cal. iiH; 73 CaL 65. 

Service of notice in erimioal cmbi moat 
be shown in the tranacript, or the appeal 
-willbediBtniaeed., 70 L'al. 33. 

A recital in notice of appeal of wrong date 
for the joilguient will not invalidate il^ if not 



83C 



. 136. 



In partilioD, naed onlj be wrrad oa pac- 



tiea liable to ba aKctsd. 71 Ca].40&; 71 CU. 



an. 

Notice of appeal rromajmtioe'a court m^ 
be aigiied by appellant, or by auy one 1m 
may gelect. 72 UaL 87. 

Error in entitling oaaa held immateriaL 
72 Cal. 679, 

The attorney af record in the trial coort 
may aiga notice of appeal, even if not »i- 
mitteil to anpreme court. 73 Cnl G34. 



273. 



of d» 



oaaaed raipoBdent 

held anffioient 75 Cal. 60^; eapecially wbM 

inch death wa« oonoealed. 7ti Cal. 99. 

If the defendant movea to hai-e a par^ 
tobitituted for him on appeal from ao nrda 
refusing the aame, inch party oiuit Ix ' 



Notice of a[ipeat from an order, taken hya 
Judgment creditor in a oaae iu m-hich aevenJ 
debcora ore parties, mu<t Iw oerved on all 
such debton. 75 Ual. S.'iO. 

Nutice of appeal may be ei^ed Uy any rf 
BppelUtit'a attorneys. 76 Gal. 192. 

Fnxif of serrioe of notice by mail nmst U 
positive, and strictly comply with Uie stat- 
ute. 7li Cat 376. 

A notice of appeal in a justice's oonrt nuf 
be served periaaally on the ailveroe par^, 
even if he bod an attorney. 79 CaL 103. 

Where there iaan intervenor in tlie OM, 

whoM intereita are affected, notice of tbt 

appeal mmt be servad on him. S2 CaL 6AI 

here a party appears iu pereoii 



;aL ^41. 

Certain matters in notice of appeal held 
to lie treated as sarplnsaga. 6l> (.'at. 4:iO. 

An appeal from a jmlgmput, and an ordtr 
linnying a now trial, msy be taken by oaa 
notice, althou){h all tbe pirties to the forma 
(aile<l to appeal from the latter. 87 CaL 258. 

A notice of appeal atatiug who are appal' 
lauia, oad what they raipectivety appMl 
froui, 14 safGoient. S7 CaL 206. 

II. Undbbtakimo an. 



Deposit in lieu of undertaking mnat bi 
□laile within five days after notim ol appeal* 
68 CaL 168. 

Ought not to be set out in the tranacript. 
83 Cal 1.16. 

Several a{)peals may be eooh supported fcj 
an ondurtaking embodied iu a •iuicla mstn- 
mont. 63 Cal. 326. 

Appeal from a jndgmant, and order rafi*- 
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M on aa Appeal 

notica. 88 C^. 471. 

Conatmctioil of u nndertakiog on appekl 
irhsn two appeal! «r« taken on the tame no- 
tiee. 86 OJ. 064. 

A bond can only b« filed m the anpFeme 
oonrt, where there U a defective UDdettakiiig 
in tbe court hetow. 86 Cal. 651. 

An appeal from the jndgment, and from 
Ml order tefaiing to aet it aaide, requires 
two nndertakinga. 71 Cal 100. 

Appsale from two diabinct ordera require 
two oadertakiiin. 71 Cal. 626; 76 Cal. U21. 

A three-hna£«d-dDllar andertaking atajii 
proeeedingi on appeal from decree of du- 
tribntion. 69 Cal. S41. 

When an undertaking is ntterlj invalid, 
no new undertaking can be filed. 71 Cal. 
626. Section 964 of the Code of Civil Pro- 
cnlnre construed. 72 Cal. 167; 81 Cal. 244. 

Failnre of tantj to jaetify doe* not in- 
Talidat« appeal, bat only the Itay of execu- 
tion. 72 Cal. £9; 83 Cal. 138. 

Undertaking to etay execution ii not an 
i^peal bond for ooata. Ti Cal. 167.' 

Time for filing undertaking may be ex- 
tended not eiceuding thirty days by trial 
ooorL 74 Cat. IH. 

In an appeal from a jodgment, and order 
nfniing a new trial, the nudertaking mnat 
recite the apposl from the order, to be eSec- 
tnal aa to iL 74 CaL 617; 77 Cal. 82; 81 
Cal. 244. 

le not reqnired to be set ont in the tran- 
script 77 Cal. 297. 

Host be certifiad hy the clerk " to be in 
dne form, and properly filed" 77 Cal. 297. 

Objections for want of certificate need not 
be by motion; it may be pointed out in 'a 
briet tiled five daye beFo™ hearing, with a 
request that the appeal be di^miaaed. 77 
Cal. 297. 

A defective undertaking may be oared by 
k new undertaking filed in the supreme 
coart. 78 CaL 99. 

Unless the ondertaking ia filed in time, 
there u rently no appeal. SI) Cal. 61. 

'Brtahiog, after exception to sure- 






S Cal, S 



istrUL'tinn of obligation of sureties. 
Cat 571; M Cal. 433. 

A motion to dieuiiei (or insafficiency of 
onileFlaking will be denied where there is 
nothing to contradict the clerk's certificate 
that a HUlficieat nudertaking on appeal in 
dne ruriii was properly file<L B7 Cal. 266. 

Corporation ■■ sola surety. 73 Owl. IZ 

m. TlUHSCRIFT ON. 

Several appeale in eame cause may be em. 
K>die-I in one transcript. <j8 CaL 326. 
Jnttrlineations in. 8-1 Cal. 201 ; 83 Cal. 186. 
The atatenient of the case used on bearing 



Congtraction of order extending time t» 
;e. 83 Cal. 649; 83 Cal. 134. 

Stipulation as to correctness of transcript 

conclusive. 71 Cal. 166. 

Time to file transcript, how oompnted. 8S 
Cal. 621. 

A atipnla^oQ to take the place of a etata- 
meut or bill of exceptions must b« dear and 
certain. S6 Cal. !<90. 

The period within which the transcript may 
bellied expiree forty days after the unitertak- 
incisfiled. 74 Cal, 104. Bntsoe83Cal. G2r. 

The appelUnt must make up his record eO' 
as to show the basis for his points. tt(i CaL 
497. 

Failui« to file in time becanse of poverty,. 
as grounds for exteueion, 79 Cal. 6U4. 

A statement on motion for a new trial 
irhich does not aj'pear to have been filed . 
after the settlemeul can form no part of tha - 
record on appeal. SU Cal. 23S. 

It is improper to make the evidence in ona = 
trSQioript part of Che record in anotlier tran- - 
script, even tjy stipulation. 84 CaL 12. 

uoted in certificate will be disregarded. 79' 
CaL 661. 

Where there is inexcusable delay In fil- 
ing transcript, and it appears that the time 
has pawed for preparing and servina a bill of 
exceptions or ■tatemeaC, the appral will ba 
dismissed. 84 Cal. 537. 

Tbe (act that cases were oonsolidated for 
trial, but beard on separate appeals, will net- 
entitle them to be considered togetliar on^ 
appcaL E<j CaL 617. 

Aa appeal from an order relating to a non*- 
Buit will ba heard on record mattvr alouea. 
86 CaL 78. 



Appealabih 
75 011.419. 

In probate cases. 73 CaL 202; 82 CaL 160; . 
86 Cal. 58. 

A judgment in the nature of quo uxin'onto. 
79 Cal. 103. 

All order granting a writ of aaaistanos. . 
82 Cal. 36. 

All onler refusing a uew trial, even beEon 
ju.lgment ia entored. 71 Col. 399, 

giije real property. 74 Cal. 217, 

An order settmg aside infortnatiou and 
disuharging defaailant 68 CoL 600. 

An onler denying motion for a new trial in 
contest OS to probate of will. 68 CaL iSi. ' 

An^ part or a tiual d 

office. 79 CaL 477. 

An order granting or rafusioji a new trial, 
even when the motion ia irregular. 71 CaL. 



tl decree. S3 C:iL 674. 
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An oMer nttins uide & delault U appetd- 
■He. 83 CiU. 643. 

Cartfcin probate appeali mb only b« taksn 
u meiitLoue'l in leotian 90 oF the Codo of 
a^il ProceUure. 86 UaL M. 

An order requiring a hnabaiid to paj hit 
wifa tweuty-tive dollari per mouCli m ut ap- 
penkble order. SS Cal. l:<2. 

An oriler lettliiig ths account of m execa- 
. tor in appealable. 87 CaL 4Ua 

V. Ordiks hot Apfeai^bt.b. 
When Ihe judgoieut or order ia iUelf ap- 



-Cal « 

F'" . . . - 

-mgn. 70 Cttl. 147; Vi Cal. 67Ui 73 GaL 202; 
.82CaI. lliO. 

At) order reftuinz • noiunit 82 CaL 804; 
►tflCal. 71. 

An orier refnaiiu to vacate a indgment 
. (9 Cal. 672. 

All order allowing judgment on the plead- 
: ingi. 63 Cal. 7. 

Aq onler denying a motion to racate an 
. order refusing to tranafar a cade to the fad- 
. eral court. 6» Cal. 631. 

A jnilgment before ic i> entered. 69 Cal. 7 1 . 

An order dissolving a preliminary injiinc- 
; tionuoteuibodiedin the traiuvripL 6UCal. 

:7i. 

An order deuyiag a motion far arrest of 
. Jndguwut. 83 Cal. 374. 

Ad order dismissing proeeedingi for con' 
. tempt. 70 CaL 210. 

Au order dismiasing a oriminal action. 
■ 71 Cal. 646. 

All order directing an acconnting by a 
; trUHtee. 71 CaL 613. 

A juilgmant that has been entered for over 
. one year. 71 CaL 336; 71 Cal. 493. 

An order refuging to oompel the clerk to 
I F>J cvsr tunda of an estate. 7'2 Cal. 676. 

An oriler settling the accountpf an aduiin- 
ittrabnr before it is entered on the minutes. 
' 72 Cal. 677. 

An onler appoiating a apeaial adiniai(tr»- 
' tM. 73 Cal. 202. 

A judgment modified as directed by the 
■npreme conrt. 73 Col. 240. 

A judgment by conseat. 73 CaL 297; 62 
. CaL 276. 

An order made at request of appellanL 
- 74 Cal. 636. 

An order directing an inaolTont to verify 
: hil schedule. 74 Cal. 381. 

An order refnaing to set aside a jndgmsnt 
. m order itaelf app^blsL 74 Cal. 49. 

Ad order deoidiDg who is entitled to a leg- 
acy in advance of an order of distribution. 
78 CaL 136. But see 81 CaL 671. 

A judgment or order of nonaait. 69 CaL 
71. 



A decree of distribntion entered for Attf 

<1ays. 75 CaL 623; so oi any interlocntny 
decree in partition. 77 Cal. ti09; or erf a 
new-trial order. 81 Cal. -214. 

An iu-.l,er refusing to remove an adminii- 
tratnr. 68 Cal. 394. 

A separate order before judgment, in s 
divorce case, allowing 3150 as coULiael fee^ 
becaasa too small in aiiioniit to give tiie 
court iurUdictlon. 63 CaL 6tS. 

t a complaint. M 

VI. Questions Considered o.i Afpbal, 

Whether findings of fact warrauL the OO' 
cluBioa of law. OS Cat. 374. 

Krror being shown, injury will be pte- 
Slimed, unless the presumption is rebatled. 
71 CaL 513. 

Errors which appear in the Judgment, bet 
might alio have appeared liy the t)ill of el> 
ceptioUB. will be coneLdored on appijaL TI 
Cal. 599. 

Error in granting a nongnit is an error df 
law, and wdl lie reviewed on eppcal from ai 

the trial, and apecilied as errur in die 
meut, or bill of exceptions. 7.) C»l. 4 . 

Appealability of au urdcr, liow deter 
mined. 75 CiO. 419. 

Error in overruling demurrer will be rs- 
viewed OD appeal from judgiiicnt. nnd dsI 
on an appeal from au order dLiiyiiiu a ne« 
trial. 7U Cal. 8. 

An order refnaing a nonault, duly ex- 
cepted to, is reiicwableuu B[ipcal from tb« 
judgment. S2 CaL 001. 

AJadgmenton thopleaiUngg. 73 Cat. 599. 

Wuen the findiufia are correct, but thi 
jndgment for defendant ermiK'inia, judg- 
meut uiay be ordered for tiic pUiutilT, if be 
waives damages. 84 CaL 5.^4. 

Cases in which judgmeut will not kt 
merely modified on appeal. 64 CaL 93. 

VIL Qdkbtio.vs NOrr Co.vsidsred ox A^ 
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An order refusing a nc 
the judgment roll la not eniboJiod i_ . 
transcript. 69 Cal. 71. 

Sutfictency of evidence, when the ata 
meat does not specify the crmn of (acL 
CaL 374; 76 CaL 8; 77 Cal. 217. 

A notice of intentioD to move for ■ m* 
trial, nnless inserted in ■tatviiwiit ur bill d 
exoeptioni. G9CaL 112. 

SutGciency of evidence to sustain a Te^ 
diet, when the statement dues uut ape^ 
wherein. 69 Cal. 643. 

Ad objection to evidence nnt excepted ts 
at trial. 68 Cal. CIS; 70 CaL &:14. 

An appeal taken by tlie same (lartv on tts 
•ams judgment, while another valid appeal 
is pending. TO CaL 337. llut an uuperCooteJ 
appeal is not sooh. 7 1 CaL 4I>5. 

Aa order wkidi do«a not aSaot tin »ig^ 
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Imt, 10 w to rsndrr him an "iggriartd 
juh;." 63 Cal. <20. 

Affldaviti Dud on motion for new trikl, 
Mt iacorporated in eicepttoni or atatsmeut, 
«r tdaotifiad by the jnd^. 71 CtL 428. 

An ■ppeal frnm Uie ]ndf[Tnent not taken 
viUlia « year from entry. 71 Cal. 335; 71 
CiLlOS. 

An order changing the place cf trial, when 
thegronnds of the motion are not properly 
antbenticatad. 83 CaL 190. 

An appeal from a judgment will be dis- 
miawd, where the notice of appeal is both 
filed and aerved befum the jadgment ia ea- 
terad, bnt in loch case a fraction of a day 
will not be coniidered. 72 Cal. 192. 

ASdavita not embodied in the transcript 
which are not identified. 77 CaL 326. 

Evidence omitMd from the atatement, 
throDBh iDDorance, negligence, or mietake. 

A reapandent cannot demand a reveraal 
a modification or a jadgmmt. 73 Cal. 249. 

When the evidence ia cnnfiicting. a jndit- 
ntait will not be diatnibed. 77 UaL GSSj 
SI Cal. ^80. 

'Brroi in admitting evidence, where there 
li abundant other eridenoe on tha aame 
point 77 Cal. 679. 

Errora not injnriooa to appelUnt, bat to 
hia co-defendant. 73 CaL 163. 

Volnntaer evideacs not excepted toL 77 
CU.449. 

That the findine* do not rapport the eon- 
etnaioaa, cannot ue conaidecvd on uppoal 
from an order refuaing to grant a new trial. 
13 Cal. 394. 

An order atriking ont an amended com- 

{Uint, except on appeal from tha jndgmsnt. 
9 Oal. 358: 76 CaL 2«0. 

When there ia no oral argument or brief, 
by appellant, tlie jndgment or order appealed 
fromviU be affirmed. 76 Cal. 624. 

When a moiion haa been dented, it* r«- 
■ewal npon the aame gronnd, withnnt leave, 
will noi be entertained. 78 Cal. 470. 

Want of preponderance of evidence ia not 
mfficienl ground for reversal. 7S CaL 341; 
7B Cal. 16; 79 Cal. 187; 62 Cal. 6^9; 82 Cal. 
88; 81 Cal 280; 80 CaL 166; 82 CaL 275; 83 
CaL fi59; &3 CaL 198; even as to verdict. 
79 Cal. 313; 83 Cd. 628. 

Injury to a third person, not connected 
wiUi appellant, will not be considered. 78 
CaL 144. 

The appointment of a snardian ad liirm, 
when tlie appeal ia on the jndgment roll, 
wiU not be conaidered. 79 Cal. 266. 

A motion to dismiss an appeal, invalid for 
want of an undertaking in time, will not h« 
oonaidered. SO Cal. 61. 

When the appellant faila to point ont any 
MTor, the conrt will not aearcii the recnrd 
for tha pnrpow ot discovering one. SO ChL 
2a 

na saarita oi tha appeal cannot ba con- 
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a motioD to diamiaa. 83 CaL 



The anfficiency of cause (or granting a 
new trial for iiianffioiency of evidence will 
rarelj: be Conaidered. 82 Cal. 27S. 

A statement on motion for a new trial, 
excepting to the suffiuiency of evidence, oan- 
not be considered, it the appeal tvai not 
tahen within aixty days from the rendition 
of the judgment, 81 CaL 244. 

When a eauae it lubmitted on brief^ 
' nay b« 

iency of the evidence will not 
be conaidered when the appeal is not taken 
within sixty days bf Uie rendition (not " en- 
try ") oF the judgment. 69 Cal. 202; 74 
Cal. 269; 76 Cal. 496; 76 Cal 258; 76 C«L 
3«1; 80 Cal, 74; 81 Cal. 244; 81 Cal. 214. 

Errors in admitting testimony vr.ll not b« 
considered unless lucn evidence appeara ia 
the record. 85 Cal. S1& 

But one etatement of a case is anthorise^ 
and none otherwiU be considered on appeaL 
86 CaL 643. 

A statement served long after the tim* 
allowed by law or atipulatlon will not ba 
considered on appeaL 66 CaL 64;t. 

An order grautinf; a nonsnit cannot ba 
reviewed an appeal, if no exception waa 
taken to the roline, as an error uf law, at 
the time thereof. 66 CaL 211. 

Exceptions to the oral charge of the court 
will not be oonsldered which did not specifi- 
cally point ont the portions excepted to at 
the time. 78 CaL 192. 

An objectiiin to the right of intervenor to 
intervene, raised for the first time nu appeal, 
will not be considered. 76 CaL 269. 

Where the evidence ia substantialty Mia> 
flictiagi the anpreme court cannot diaturb 
the verdict on tha grnand that it was against 
the evidence. 84 Cal. 639. 

When the evidence ia conflicting, tho find- 
Inga or venlict will nnt be diaturben. 87 
Cal 200; 87 Col. 441; 87 CaL 413; 6} CaL 
104. 

A finding will not be disturbed when other 
findings render the iaans immaterial, 8T 
CaL 413. 

A judgment will not be reversed bacaos* 
immaterial findings were not ■upporteA hy 
the evidence. 87 ChI. 643. 

Where the record shows that the appellant 
.is not entitled to recover to any evtiut, error 
in the oilmission of evidence will not be con- 
sidered on appeaL 87 CaL 115. 

The ruling of a court in granting a non- 
snit will not be reviewed without a liill of 
oxoeptioQS epeciFying the roliiig of the courl 
aa error. 87 Cd. 410. 

A rehearing in the supreme court will not 
be granted in order to connider puinti not 
made in the argnnient upon which the caae 
waa eubmitted. 87 Cal. 192. 

An objection to the foroi of the Terdiet «■ 
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the RTOund of ita nncsrUinty nnncit be railed 
for the firet time on sppeil. 87 Cal. 3tA. 

■ An olijection tbat sn sntwar allegini; frauil 
il too RenerU cannot be nrged for the flrit 
time OD appeal. 87 CaL 3tl». 

' Error in initmcting a jury in an Bqnitj 
*ae. S5CaLS05. 

VIIL Bill or Excbftiohb. 

Praiumed to contain all th« evrdence 
teti<ltiig to explain the raling excepted to. 
68 Cal. 690. But we 80 Cal. 601. 

Id ■□ appeal on the jmtgment, an inter- 
A»di>le non- appealable order oan only be 
Mtvieweil bj bill of ezceptloni, 80 Cal. 
SM. 

A bill oF exception* ii the proper and only 
■lode for au then ti eating BfRiUvits u«ed apoD 
an orxler. 81 Cal. 608i 81 C«L 261. 
' A bill of exception! ia to be pnierred to a 
statement of tbe case, as a simple and con- 
venient mode of preserving excvptione, and 
bringing ap the evidence on appeal, in all 
kinds r>7 appeal!. 81 C>1. 634. 

A bill of Biceptiona may be aettled, even 
«fter appeal from tha judgment. 72 CaL 
197. 

Seotioo 618 of the Code of Civil Prooe- 
dnre haa no applicatiou to intermediate nun- 
•ppealalile orders aSecting tbg judgment 
reviewable nnder section 956 of tbe Code 
of Civil Pracednra, fil Cal. S-28. 

IX. DrsHissAi. aw Appeal. 

Motion for dismiisal muit be made on day 
noticed (or hearing, or at lirat opportunity 
dnring session. 68 Cat. G:;i. 

Ap^jeal will not be dismissed for failure to 
Ilia in time, contrary to stipulation, eren 
ttongh the atipnlation na* not filed. 68 
Cal. 235. 

A iliiimiiaal tor want of eervioe of'nDtii 
en alleged adverse party relused, becanse 
Donld not 1m determined irithout inquiry 
iato the merits. 83 Cal. SGI. 

Appellant ia entitled to forty days aftei 
•ettlenieiit of bill of excepciomi to tile tian- 
■ieript. 7 1 CaL 4S3. 

Appeal from a judgment not taken within 
» year from its entry will be diamissed. 71 
Oal. 33.'<; 71 Cal. 493; 84 Col. IU8. 

An Appeal will be disini^seil Fur failure U 
file tLaiisuript within forty days, tiiongh ■ 
motion for a new trial is pending. 71 CaL 
<04. See 84 CaL 537. 
' Order fur an extension of time duly ren 
dered, Init not filed, will bar disoiisaaL 71 
ClaL»29. 

Stipulation ahowing eonaent to dismissal 
most be in due Form. 72 CaL 161. _ 

The dietrict attorney, and not bil ipeoi 
■■■iatant, has the right to riiamiu an appeal 



I advers* partioa not intereatad. 



Where a respondent diaa, hia n 
re cannot move to <)iiniiaa^ until aulutitntad 
party. 72 CaL 85. 

No one bnt a party aggrlBTed ba« the right 

appeal. &1 Cal. 420. 

An appeil will be diamissed when then*. 

tice thereof has not been served on all pariiei 

that might l>e affected thereby. 63 CaL 189; 

69 Cal. 80; 73 Cal. 437. 

ere there ia no appearance, or pninli 
uthorities on file, tha appeal Will 1m 
sed. 73 Cal. 190. 

appeal frnm a judgment not taken 

within a year will be dlamia'ed. 75 Cil 

349; 73 CaL 426; 76 Cal. 8; 77 Cal. 525; 71 

Cat. 23. 

An appeal From a decree oF distribnl 

it tiikeu within sixty days will badiaiuiai 

76 Cal. 623. 
If there is no oral arjipiment, and no biiii 
> tile in time, a lirieF Sled witliout leave tl 
lurt will Dot lie considered, as to any leek 

nical point. 75 CaL 29B. 

An appeal from a jULlgment lieforc itil 
entered will be diamisaed. 76 Cal. 5:U. 

Fadura to show proper notice of app<J 
will causa the appeal to be didmiesed. 71 
CaL 376. 

Appeal from an interlocotory decree ii 

irtiLion must be taken within sixty daja 

77 Cal. 609. 

An appeal from an order declaring wbait 
entitled to a legacy will be disiuiaaed. ■" 
Cal. I3J. 

lie transcrint on anoeal is nninb 
78CiL 



An s 



eal 1 



78 Cal. 6«. 
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judgment has been si 
Abseuce from the rocoru or notice ol 

therefor, is not ground for dLaminBaL 
Cal. 3M; 79 CaL 140. 

An appeal wbicli doea not show service 
notice, or contain a certificate ideiitLFyin| 
le dia misted. 711 CaL 185. 
ffdl dismiBB for non-compliaMB 
with itarulei as to arrangement of traju(;ri(t 
of its own motion, 79 CaL 612. 

Failure to file an undertaking in time ii 
not ground for dismissal, because there il 
reslly no appeal. 80 Cal. 61. 

Tha di'missal of an appeal benauae prttm* 
tiirvly taken ia no bar to a aecoiid aupntl- 
80 Cal. 166. 

An appeal may be dismii 
prejudice " so aa to permit ol 
pcaL regardless of the nniUtilur. SO liL 
626. 

An appeal of defendant cannot be i» 
missed Iwcause the oonaterclaim does i»t 
I exeeetl three hundred dollars; the t 
jurisdict on in the superior court ia tl 
I of the right of appeaL 81 CaL COti. 



An appeal frnm the jadetneilt npoa a poCi- 
Hon to eatabli^h tbe right oF ioheriUDce, 
under aectioii lOSt nf tha Code of Civil Pro- 
cedure, ma it lie maile within lixty ifayg 
from entry, of will be dinmined. 81 Cil. 

ni. 

Ad appsal from a naw-trial order taker 
mora than liity days siter the entry will l>e 
dUmUie.!. 81 CbI. 214. 

The court will dinniiaa an appeal in which 
it baa nn jiirisJiation, of iti own inolioii. S' 
CiL *-Z5. 

A ■tatement that the tranaoript )■ incoi 
net will nnt jiisurj' tha diamiaaal of au ac 
peal. 72 Cai. ST9, 

Where the a|ipe1Unt novn to diamisa hi 
own appeaL tlm queation whether the dit 
minal ii Bought to defrand the a*>ign«e of 
lemoiidtint caniint be tried. 83 Cal. 68" 

An appeal tak»n before the jnciRiiie 
entered la premature, and leavaa the i 
in the court lielnw as nndiatarbed aa though 
no appeal ha.1 been attempted. 84 Cal. 4eu. 

An appeal from a new-trial order will be 
difDiiiKJ, where the notice of inteutinn 
Botaarred on the irFoper attorney. 86 
tW). 

Ad appeal will not be diamiaaed for lachea 
where l«th partiea are snilty of lachea. 86 
CaL 149. 

Where an undertaking ia not waived oi 

within proper time, the appeal inaat be 

liaanl. In aui^b case the right of appeal 

ia loit, anil cannot be revived by atiunlation. 

87 Cai. 241. 

An appeal wilt be diamiiMd under rule S 
ef tbe nuprame court, where the transcript ii 
not tila'l in time, although the traiiacript 
waa tile<l a few honn later on the aame day 
when the notice of motion waa given. 87 
CalGia 

In matters where rights aocme from the 
priority of acta, conrta will take coguixance 
of fractions ot a day. 87 Cal. BIO. 

An appeal will be diimiaaed for delay in 
filing transcript, even tbon^h a atateineiit 
on motion for a new trial which ii to be oaed 
OB tha a;ipeal remaina unaattled, if it ap- 
pear! that tha jndge haa properly relnaed to 
■ettla UiB atatemeut, and that there can be 
■0 alatetnent On .ip|fenl. 67 Cal. 370. 

When a judi^mtint haa been aatialied, it ia 
paaaed lieyniid review, and an appenl there- 
bom will be diiniiaaed. In aucb coae the 
hdgiiient cannot be revived by agreement. 
87 CaL a». 

A motion to diamiM for insufGciencf n( 
andertaking will be denied, where there it 
Bathing to contradict the clerk 'a cerlitioate 
that a aafficient undertaking on appeal in 
doe form waa properly filed. 87 CjI. 25B. 

X. AppKau, OKmu.LT, 
Faperi may be identified by certificate of 
Jadf^, and '<aah certificate may be auuulieJ 
UletacpeaL 70CaL7S. 



A atat«ni«nt on mntion for o . 

be naed in support of appeal from tbe judg* 

t-M-t. ""i ••-• r— .iHjript on mch ' 

ay* after the s 
83 CaL 621. 

An appeal will not be diamiaaed for failnr* 
to file tranaoript, if the time haa been «i- 
tendad by fonr jnaticea 83 Cal. 134. 

The dsviaion of the court on the aame caM 
in a previong appeal ia the 
---- " , thonf" ■■- ■■ 

Cal. 416.~ 

A finding for plaintiff contrary to hia com- 

tiaint, ■elf-eontrailictory, anil not anpported 
y evidence, will be disregarded on aupeal^ 
83 Cal. 621. 

Pearling an appeal a Judgment oaanot h» 
ameodtHl. 72 Cal. 161. 

A bill of exception! may be aettlad after 
appeal from the jnilgmant 7i Cal. 107. 

Objections that a motion for a new trial 
waa not in time must be first rained at the aefc- 
tlement or hearing of motion. 72 Cal. 635. 

An appeal from an onler relusing an in* 
junction is heard npon tbe papers us*! on 
the hflJiring in the lower coart 75 Cal, 62a 
It will nut be presumed nn an appeal thai 
a judgment waa " improvidently or nninlen- 
tionally " mmle, and tiierefore propeily set 
aaiile; anch facta mnat be ibowu positively, 
76 Cal. 617. 

Dicta which cover the point in the caat 
become the law of the oaae. 7G I'-al. 2(i6. 

When there ii nothing in the recorJ to 
the oontrary, the preaumption ii, that the 
court below ruled correctly. 70 CaL 621. 
Bitt see 75 Cal. 617. 

The right of the parties to appsal date* 
from the actnal entry of the juilginent, and 
not by the entry of a judgment nunc jwiB 
tunc. 76 Cal. 3i>4. 

An order snstaining a demurrer on several 
gronndi will not be Te<er«ed, if any of then 
IS well taken. 76 Cal. 29. 

The question whether other parties should 
have been made partiea in a motion for * 
new trial ia not involved in a mution to dis- 
miaa the appeaL 77 CaL 609. 

Errors of Uw, although not particularly 
ipecitied, will be rovieweJ when the appeal 
s taken on bill of exception*. 76 C<il. 'iii5. 

An order atrikiug out part of cnmplaint 
may be reviewetl on an appeal fr nn tbe 
judifuifnt throDgh a bill of eicepiioiia. 7C 
Cal. 299. 

A record on anpeal Fmm an order refusing 

new trial should contain a notice oF ioten- 

)n to move for s new trial; but if the stato> 

eat is stipulated to be correct, aucb notioa 

will lie presumed to have been given, er 

waiveiL 76 CaL 192. 

It will be presnmed that the court below 

ted correctly, niilcai tbe reconl aiinws tha 

contrary. 77 Cbl. 60; 77 Cal. 670; 77 Cal. 

150; SJ CaL 122. SM7eUL»17;7eCaL G17, 
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Ad iaterloonlory dooMe, exMpt in pMti- 
Uon, u UDt appeaUbls. 77 Cml. W9. 

Failure to Die tnuuoript in timo way be 
•xonwil by affiiUviti thowing miatake or 
uoaMUs neglscL 77 Cal. M. 

Every dacinion rnait ba coaitrbad in ao- 
eordaaoa with Uie facH of the oaaa. 7S Cal. 
Ma 

All erron an prtanmad to vork injnry, 
nnleaa it clearly appun to the contrary. 78 
CaL 2S3; 78 Ual, ai9; 79 Cal. S17. 

Notice of iotention to moT* ( 
bial ii not part ol the record od appeal. 78 
CaL 3ft4; 09 Cal. 112; 74 CaL 2UU; 79 CaL 
S68; except when aboirn by a bill of ozoep- 
tion*. 7tt Cal. 385. 

An order granting a new trial for inanf- 
fieienoy of eTideaoe will not be rareraed, ua- 
Ion there wa« an abiue of diacretiotu 7S 
Oal. 340. 

A judgment may be modified <m appeal tc 
WDfartD to the findingi. 7S Cal. 4-19. ^ 

A judgment may be modified by deoreaa 
itia damagBt, or granting a new tciaL . 71 
dl 317. 

An exhibit may be ineorporatad in thi 

dad. 



vriag the werda " here inaert " at the proper 
place, to be oopied in full in the trauacript. 
)9 CaL 633. 

A deoiaioD on an appeal from tbe judg- 
ment ia not "the law of the oaae," on an 
■ppeal frum an order reloaing a new tKal iu 
tiie tame caae. 79 CaL 633. Sea 84 CaL 
149. 

When the flndinga on a aaoond appeal are 
not the same aa <m tbe firat appeal, the doe- 
trine of Uie "law of the oaae" will not 
apply. 79 Oal. 208; otherwiM if the facta 
■re aubitantially the aame. 79 Cal. 49D. 

An appeal takei on a queition of priority 
of lieu cannnt unsettle the title outained 
Hnder the lorecloinre sale. 79 CaL 297- 

Appellanl'a brief onijht not to reQeot on 
the trial judge. 79 CaL 404. 

Damage! will be awarded where the ap- 
peal M evidendy taken for delay, 79 CaL 
209; 82 Cal. 035. 

A caM on appeal ahontd be entitled, in ac- 
conUnoe with the long-aettled practice of 
the court 79 Cal. 603. 

It is not error to exclude a question to a 
tritness where the answer does not appear 
material. SO CaL 417. 

The doctrine ot the "law of the case" 
will be eCrictty oonstmed; it does not applv 
to arroneoui expressions of opinou, which 
we merely diela. 80 Cal. 383; nor to a new 
■bite of facta. 82 Cal. 260. 

Au ord^r will not be held erroueoUB where 



rrt'aS 



judetaen 
84 CaL t 



410. 

tion must appsH 
80 Cal. 47± 

A deoiHion ii not even authority a: 
the point aotuaily paased on by tJie o 
directly involved in the cnaa. Si Cal. 149. 

Appeal from any deflisioa after jnilamcal 
oan uuly be by bill ol exoeptiona SO Cal 
47-2. 

Where the bill of exceptions does not pu^i 
port to contain all the evidence, au ertur is 
ttie admission of the evidence cannot be 
held prejudicial on appeaL 80 Cal. 501. 

For an appeal taken far delay, dainagM 
will ba given reaarUleai oF the goud faith d 
the attorney. Sd Cal. 609. 

He who objects becauM there waa ■» 
guardian ad lilent mnaC >how, in addition 
that his objections were well foundai U 
Cal. 489. 

1 late to ask for a modiBeation of t 
after the rtnuUitur has gone da«& 
,1. 590. 

When a judgment i* affirmed on coa£- 

ini, the performance of such coiirlitioSi 

leratM ai an affirmauoe. S4 CjlL 600. 

Where an appeal from a judgment fon- 
closing a mechanic's lien is dismiaseil, adi" 
tional attomcy'a fees will l>e ordered allow 
tor the appeaL 84 Oal. 637. 

When a party to a suit dies, bat was t 
affected by an appeal, subsIitutiiHk ia u 
leoewury. Bl Csl 641. 

Notice of the intention to mora for a ni 
rial ii no part oC Uie record on appeaL ?t 
L-al. 364. 

Creditors of an insolvent may joiutlj 
prosecute an appeal if all are airgrieTei 
81 Cal. 364. 

Point* decided on a former appeal becim 
the law of the case, in so far as the faoCa w 
'leaame. 86 CaL 1 ; 83 CaL 390. 

The failnre of an appelluit to file ba 
pointa and authorities iu time ia not srooii 
that the judgment be affirmed, regarJleniJ 
"le merits. 85 Cal. 218. 

The authentication of certain afBdariti 
mentioned in a bdl of eiceptioui held si 

BuL 8fi CaL 609. 

When a caae has been thoroni[hly tiitJ, 

id it appeals that judgment aliriuKI hin 
lieen Inr the appellant, tAe court below will 
lie directed to render a jmlguient fur 
es CaL 261. 

Error in granting a nonsuit ia an en 
Itw. and if excepted to, may be rev 

ithout any specification ai to the ii 

m-Y of the evidaaoa. 85 Cal. 621 

Wiiere the evidence U coiiflLctinBr. tlat 

of it that supports the juilgnHsl 

lanmed to be true. 86 Cal. I UP 

Ibere is evidtinoH to support ■ 

diot, the judgment will not be disturbedta 

' inauffioieuay. Si CaLB 



illbeaj 



ot, the judgmi 
« ground ol it 
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AITEAM — ARRAIGNMENT. 



The mliDg of > conrt upon eviilenea Mun- 
■ot be couaidered, nnlea duly aicepted to. 
aSCil. 616. 

Whan eridenoa ii improperly mdmitted 

r'lut olijectioni, the pnuumptioD U, that 
coort attached sonie importi 
and that the error was prejuilic 
gnHiDd for a new triaL 85 Cal. S 

The fact that there ii do finding open a 
malerial uiiie may be coneidered on appeal, 
where one nf the gronnila given in the no- 
tice oF mntioa (or a new trial ia that tlio 
deciiion it af^inat Uw. 83 Va.\. 16S. 

Brror muit be aSi rtnatiTfily thowa by the 
■ppJUnl. hS Cal. M2. 

Error id iiutnictioB a jury in an equity 
tue it imniateriaL M Cat. ifOs. 

A TertUet will not be diittirhed on ippeftl 
when the evidence ii conflicting, 85 Cal. 

ai. 

An order eetting a*ide a jndgrnent will 
Bot be reversed on appeal, nnleea it appeara 
(hat the conrl abnaed tta diaoretion. 66 
C*l. n& 

Whera a complaint ia act forth in three 
ooonta, but there ia only one cauae of action, 
a JDilgment npoii one coant randera a jndg- 
■teai opon tbe other* anperfluone. 6tf (M, 



without coata. SI Cal. 6^5. 

Sopreme conrt hu no jurisdiction to hear 
appeal from a juilsment of a aupei-inr court 
on ertiiorori, aa to the judgment of a juatiae'a 
wnrt. 82 <.'al. 425. 

Whenever there are no apecificatiana io 
tha iCataineut aa to tbe iDaothcieiicy of e>i- 
dance, anduoerrora of law, anonler retuaing 
• new trial will be aflirmed. 82 Cal. 483. 

Where a donlda appeal ia Ulien with a 
ttipniation that tha ap[jeal may be heard in 
both r'aea on the came reconi, the trauacript 
bm; be examined without further identifiua- 
tioii. ST Cal. 483. 

Tha ruling on a motion for a nnnanit, if 
aice|itetl to, is a "deciaion," from wbieb an 
apu^l inuat be taken witbju aiity ilBVa. S7 
Ul. 410. 

Wbera a nonanit ia granted, the deciaion 
of the conrt w II be upheld if the ruling can 
ha juatiKed on any ground wbatvver. 87 



A juilgment cannot be mo lified on appeal 
here new Hudingi are required. Tbe Bppel. 



Ul.>w, bnl 
B} UL 49. 

, The failure of the jndge to file hit deoin- 
lon within thirty itayi after the case ia aub- 
niitecl ia not arouDd for a new triaL 87 
Oal, m. 
An order granting • sew trial will b* r»- 
Car Dm. —a 



versed aa readily aa an order refnaing it, if 

J ran ted through a aiiaapprehensioa of law. 
7 Cal. 42:;. 
See BiLb OF Ezcmnon!*; Niw Trial; Jir- 



APFEABANOB. 

Want of juriadietioD over the snhjed!. 
matter ■« not waived by appearance. 70 CaL 
564. 

Appearance, or aarvioe of Bummona, ia 
neceosary to jariadiotion. 75 Cal. 'i37. 

Appearance by an noanlboriKd ■ttomej' 
held not prejudicial when a default would. 
Iw taken without auch appearanue. 71 CaL. 
504. 

Aa a waiver of technical defects. 72 CaL 
613; 70 Cal. 627. 

A apecial appeBraoce of defendant by mo- 
tion to atrike out complaint or to eit«nd 
time to plead is di ' ' ' 

76 Cal. 237. 



AFFBOPBIATIOIT. 

For traveling enpenaas of surveyor-gen- 
eral BDil attorney .ganeraL 69 Cnl. 223. 

For official aalanea. S4 Cal. 57. 

For aitiiry of deputy aupreme court ■«• 
porter. 6a CaL 75. 

For drainage claima 09 Cal. 402. 

For Bge<l and indigent persona. 69 CaL 
73; 77 Cal 133. 

The legialalure haa no power to increastt- 
the back salary of ita eniployeea. 77 CaL 
47.'J. 

For mining bnreaa. 80 Cal. 220. 
«e Bomuh: CoNsnTtrriuNaL Lawj Stat*. 
VTiia; Waisa RiauTa. 



ABBITSATIOir. 

Agreement f<ir arli'trntion no bar to atat- 
nte of limitation. 70 CaL 414. 

Admiatiiuu for arbitration nut evidenoe is 
cotU eral matUn. 71 CaL SIS. 

Arbitrators, underssction 1610 of the Civil 
Code, are not governed by tlio law as to ar- 
■ ■ tori. 74 Cal. 296. 

bmiBaioii of a causa to arliltrat'on oper- 
ates aa a dismissal. 7tj CaL 37S. 

Power of arbitrators. SO CiL 1 18. 

Ruvocatiou of stipulation lor. S2 CoL 4ft 
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ARREST - ASSIGNMENT. 



• (Oivn.). 

An afficlavit for Krreat in a jnitiee'i court 
«*M held iniufficieat. 86 CaL 70. 

An affidavit fur atrMt must aUts tb« facta 
MDatitutiDgtheoffeaaediractly.aaJDotapon 
intormation or belief. SG UaL 70. 

A defsndMit io a civil act od beM 



tod^ uuder ths ordar of ureat, baseil npi 
ao inaafficient affirlavit, will be diacbu^i 



ABSKNT. 
8m AcgousoKNOB. 



Ajngnmeot of claim to atbimsj ia not 
• •ridenoa Uut he bought it with intent to 
bring mik 68 CaL 80. 

Tbo Maignee of a partneisbip acconot ii 
wit bMT*d Tram bringins * anit by the failure 
to pabliah «orti£cate ol oopartoarahip. 70 



to bim hta anisD 
OaL28B. 

Tha awigDoa ot a penon who i* admio- 
irt»tor eaa&o^ for the benefit of aoch per- 



i nit againat kdminiatnte. 



Au aaaigneg of a mortgagee may diseharf* 
the lien i>y entry ooUie margin of the reced 
Ti ChI. 467; bnt In inch caae tha debt m« 
remain. Id. 

Tlie aetigrnnent' of a certificate of pnr- 
chaw at sliuriff 'a aate maj' be maile by quit- 
cUini deed. TS Cal. 240. 

Anaignmeat in inaolvency doea notindoda 
pn.portye!ieinpt from eieco tion, 76 (id. 43fi. 

Ad asilgiiineiit of tien will tie preauioadta 
be in writing when teqnireil by law, "' 
L'al. 203. 

A naie indorsed in blank i« payable ts 
bearer, and a mortgage aecnriiig tha aane 
follow* the tranifer of the note. 85 CU. 
Wt. 

The Msignea of a lease by nirrendering it 
ap dischat^ei hiinaelf from liability for leat 
tu tiie landlord. 76 Cal. 12S. 

ir A owe* a debt to B and B Oasign* to C^ 
and A pay* B withont knowledge of Um 
aaiigiiment, hia obligatiou ia di*charged. 71 
V*l. 43». 

Tha aB*lgninent oFa note after matori^ ii 
taken aubjeob to all defenaei. 81 Cal. MB, 
o ■ellu 

siKiiabla.' 84 Otti mY.' 

Ths fact that a contract for certkin labgc 
ia not assignable does not make the i 
Loii-aa*ignable. 84 Cal. 2S3. 

An Dsaignment conpled with the power irf 
attorney is evidence tbat tbe aasignee h« 
an interest in tbe lubject, not revocable br 
ths death of the prinaipal. 84 Cal. '^63. 

Tha lien of tbe vendor who retain* U 
title may be astigned, but tlte implied aqii- 
table lien in favorof a vendor who baa paiM 
with the title is purely peraomJ, and ia ml 
asalgnahle. 87 CaL 619. 

A deed to a portion of land held only m 
der a contract for coDveyanoe oper«t«i aa a* 
asaignmentof anintereat Qnder Ibeoc ' 
87 CaL 631. 

The destmctioQ of an agreement of M*ig»- 
ment held not to necessarily deatroy il~ 
validity. 87 Cal. 681. 

An aasignee of all the bailor's interest i* 
wine converted by a Factor may maintain aa 
action for it* value, although such wine wm 
only K fortioa, nt tha conaignment. 87 CaL 



omea bound t* 
S6C*L 



A anrviving parbiar «t a firm of attoraej* 
may assign a debt dne for servioea imdi ' 
bythefirm. SSCaLSSa. 

D„l,:.cbyG0C>^lc 



ble contract, the as*ignea1>i 
perform the t» • . . . . 



ASSJONUENT FOR THE BEHBFIT OF CBEDITORS—ATTAOHHENT. I» 



ASeiONKENT FOB THB BENEFIT 
OF 0BESIT0B8. 

Aui^M for tfa» benefit of or«diton may 
naiotuQ action Cor cuii^latioa of tlio fiandu- 
1«at nota of the auignor. Anj writte 
itrument whiuh would likely cause leriuni 
injary nuy 1» the labject <A a suit fi 
cuicellation. 83CaL 23*. 

Failare of the aingnee to give bis bond 
does not affect the validity of tbs deed of 
Uii)!nineDt. 80 Cal. U2. 

The court may order an aaeignee to a 
eonut as often ai occasion seems to requir 
Such order i* not appealaMs. 73 Cal. 10. 

Tht garuiahee of the assignor may dispute 
the validity of the aasignmeDt. TO Cal. 6. 

The assiguee may maintain a rait to cancel 
* Crandnleat note of the aasignor. 63 CaL 



An assignment fcr benefit of eredltbn by 
parlnerahip is void if it gives any prefereaot 
!0 Cal. e. 

FailuM of assignM to pv» bond does not 
iivslidate assignment; the remedy is to iuivs 
the sssignee removed. 80 Cal. U2. 

An ssaignee by the assignment beoome* 
the " owner" as tnutee. 78 Cal. 418. 

An assignnient foe the t>enetit of ereditors 
b TolnaCary, aod neither creditors nor as- 
signee can claiia any property which was 
■o( In fact assigned to them. 78 CaL »63. 

If the debtor in bad faith omits some of 
his debts improperly from the inventory, 
the assignment is void. 85 Csl. 134. 

Ao sssignnient for the benefit of creditors 
n governed by the law of trusta, and leavea 
the assignor no Intareat in the property ex- 
cept u lo the reeidne after the satisfaction 
d creditors- 87 CaL 4C3. 

A creditor who assents to an aiisignment 
ctDDOt >ell any of the assigaed property on 
eiecDtiou, and an attempt to do so may be 
•Bjoineil. 87 C&l. 463. 

An insolvent may in good faith make an 

lie lienedt of creditors, with 

It their consent. . 87 Cal. 4631 

iiiey of a oomplaint by an assignee 

< a creilitor cbiminE hostile to the 

-' 87 Cal. 463. 



ATTACHKENT. 

Attachment »,11 not lie when a lien 
but this dues not exclude attochun 



initallments due for corperation stock. 89 
Cal. tJOO. 

Tbe service of notice of preferred claima 
for labor, under section l-JOli of the Code of 
Civil Procedure, may be made upon tb« 
party's a tomey. 83 CaL S22. 

The regnlarity of the affidavit cannot b« 
attacked collaterally by a stranger to ths 
suit. 68 Cal. I. 

A lien of attachment accruing four montha 
prior to bankrnptcy proceedings is not af- 
fected by the discharge. 69 L'sJ. 510. 

An attachment on land not served o* 
levied oa according to law ia not an eucunt* 
brance. 71 CaL 300; 70 CU. 42. 

Sheriff's fee* for attachmaata in Lassen 
Connty. 73 Cal. 260. 

Attachment of real property, how tnadat 
72 CaL *M; 71 CaL :»W. 

Affidavit for attachment must not be in 
the alternative, and cannot bs amended, and 
' waived by release bond. 7'- Cal. bSX 



72 Cal. B«6. 

An attachment continne* no longer than 
the law provides; hence a jndgment for d*- 
fendanl in a inatice's court vacatea the at- 
tachment, and an appeal to the superior 
court will not revive it. 76 Cil. B62. 

An altacbmeut debtor who settles with hit 
cralitors must pay the sheriff's fee befor* 
release. 7S Cal. 66. 

Actual residence of plaintiff in the stata 

a prerequisite to attachment. Bat inch 
residence need not be pernunent. 82 CaL 
"11. 

Action formalicioos attaebaeut is baired 

two years. 77 CaL 20& 

An aarecordeit deed is good against at- 
Uchmeot. 77 Cal. 218. 

Affidavit for, need not stata whether cpon 
iforination and belief, and may be mad* 
by any one on behalf of plaintiff. 78 CaL 



Attachment not arising on a conb 

'ess or implied is void sa to all personal 
7S Cal. 34. 

Attachment cannot issue io an actiMi 

unding in tort. 78 CaL 34. See 80 CM. 
104. 

Hisnomer of defendant eanvot affect at- 
tachment. 79 Cal. 0G6. 

Attachment is not affected by sitnendmank 

I roniplaiiit. 79 Csl. 666. 

Dalniiues iipnii a release bond, how meaa- 
nred. 79 Caf. 656. 

(iiHxl iBith is uo defense lo wrongful con- 

imioii I'y atlachiiient. 79 Cal.MSI. 

Atfidavii showing the mortj^dgu to ba 

taluelcM " held Sufficient. 84 CaL 
17*. 

Plui'gB'l priiperty ia the po^sesnion of tho 
k- gi>i' 'B Huliject toattachuieutby hiaciwt. 
oi^ 79 CaL 192. 
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ATTACHmtrr— ATTCHINKT. 



'%a ibow lev7. SO CkL 4tj2. 

A caaM of Ketina from malicioni bttaeh- 
'nent Kccraea M the data of Uia ktMefaoMut. 
^Cal. 3US. 

Error u to kttaohnuiDt not groand for 
Yerenkl of jodgmsot, or of ordir denying a 
Dew trill. 81 Cal. 6.'fi. 

Property of a company in enitmly of a for- 
"•igu receiver, broDght iuto thia Htats, U sub- 
ject to attachmeuL 81 CaL &ril. 

Wbaa it ii ihnWD that the dubt ii lecnred 
^ly a valid mortgHjie, the attachDient ihoold 
bediuolvMl. 64Cal. 174. 

Where the conrt onlers an attachment . . 
leaaed, the luhaeqiienb retaiitioa of tlie prop- 
*«rty by the iherilf ii wmnglul. 86 Cal. 367. 

Anaffidavit for attachment ii not rcqnireil 
^ be as particular ■■ a plsadiug. 8<i 4Jal. 
«86. 

An attaching er^itor can aoqnire no 
■greater riubt in the attached prauarty than 
tbr defendant had at th. ' ' ' 

'tneot. Ii tlie propertv 
the defendant famine ditpoea oF it ad> ersely 
to others, it cannot be attached fur Lii debt. 
<8a Cal. 488. 

An attachment leTisd within one month 
^rior to the filins the petition in insnlvency 
ii diwolved, and will oat be ri^vived by a 
dissolutioa of insolvency proceediiun. 87 
■CaL 451 



ATTOBITET. 

Cbmmnnicfition to, not by a client, not 
-privileged. SS Cal. 272. 

Ketatuer auainst a former cVent is ar 
fessional when. 69 CaL 3-2; 69 C.i). 67. 

Cannot coufesi judgment without exprese 
-wthority. 69 Cal. 133. 

Cannot b« hiM for libelooa matter 
'Coinidaint. 60 Csl. 625. 



rmceedinKS to disbar cknnot be diiuiisaed 
V wcnser- 71 Cal. 6Si. 

Ad attorney wil! be ilisbarred for violation 
'Of bis duty to tlient. 71 CaL 3i». 

Attorni:ya spu''"^'' ''>' minnr hejre during 
proliatQ priKeeilinga liei-oiue, in effeot, their 
guardians aJ li'em. 75 Cal. 696. 

A motion for ■ new Irtai doei not lie after 
diabarinetit. 71 Cal. 353. 

Coureraiun of client's money aatBoient 
eauM for dislnrmaiit. 72 Cal. 3C9. 

An attorney at law cannot change sides 
'during the progreu oF a t-ase, even in suc- 
ceaaiva trials. 74 C.iL 3SJ. To allow it ia 
^errnr for which a judgment will be reversed, 
"and sDch coudnct ia canaa fot diabannent 
17 QO. 3»7. 



Amount of allowanee of Ism to attaraaf 
for absent heir* is in discretiou of cuurl 
75 Cal. -iX. 

Deciaion of Seoratary of the Interior &i evi- 
dence in conteat over attorney's feiu. 71 
Cal. 161. 

Claim for oontingent fee in a cah« after* 
war.ia withdrawn depeada «a the mchb 
thereof. 70CaU113. 

Tbs measure of damages for breach eC 
contract of einploymaiit is the full cu.itraet 
price. 76 CaL 621; 79 CaL 218. 

B'ideuoe aa to tiie value of serrices, haw 
prove.1. 77 CaL 410. 

All attorney for a party in an actinri is bh 
agent for all ita parpowa, and on bim iB 
papers should be served. 83 Cal. 22-i. 

A Hangoliao, even though adiiiiiial Is 

practice in the hi){hs't cuurti of m, aiattt 

■ not entiileil to be ailiniLta I in lilt 

e ooart of this state. M U>l. 16:t 

kin evidence oL unprufesiiiitiiLl com lad 

.ttnrney who had uract'ce<l for lor^ 

yean without a stain held uut sufficient (i> 

"sbnrment. S4 C^al. 550. 

It ia nnprofeasioiiiil for an attorney U 

innaal urocsedingi which do not atiein t* 

m 10 be jnst or legal, or to enraiunges 

iuiiu d uroaaantion and than aaiume thcds- 

nieof tUeaecuacL 84Cil.77: 77C..t.S7. 

An Bitornay may be punished by taiupa- 

rary suapsnaion, 8i Cal, 77. 

Mnmsy may Iw disbarred fur an ia- 
period, or untd ha performs ■ 
thniK. 7S Cal. 307. 

A toriiays have a right to r«ad all tia 
plsailiiioa to the jury, and cnniitit li« n- 
'.ra ned by the oourt from discuwing tlM 
or in all ita heariuga. 77 Cal. 410. 

le ileath of hia client. 78 Cul. B:j. 

Clisrges Bgainat atLorneyi need nntbeM 
iriiial ai an indictinaut 78 C-il. 4.7. 

Atiorney fees are an inc drnt to for*- 
innra of mechanici' liens. 78 Cal. HO. 

When coinpaiuatinn U coiiungent on ob. 
.iiiing a judgment, the olaiiii >loeB nst 
rcrne until auvh judgm-iit. 8J Cal. 4I7._ 

Wliaa a lawyer mata for two jrer^us te 
imiiinii, he can testify for eidier agAinil 
the other as to their iiegutiat.oui- tV CiL 



3^. 



Uinot compromise a esM 



It h 



dM 

irill bi 



inpromiM, however, such 
pre^uiiie.l. 63 Cal 553. 

An attorney cannot be liwred for tb« 
unprofaxsional oonduot of his copartner ' 
which he had no personal knowledge. 
Gkl. 301 

proceedinf^ to disbar, the Mcnund ii 
e<l to show by proof what is hia pra- 
foasioual reputatiau and charaater. S3 C^ 



Cc>i>t^lc 



ATTOBNBT-BAHKa 



ttfldgh ha knew at tha tinM t]»t tha pArtf 
dgiiiu«u( fur benelit of oraditor^ 83 CaL 

Certain nets of in tttornay ralatinfi to (d- 
Kiliciit diilitiiri lielJ not grouul toe liinlwr- 
mciit. 8.t Cul. 3ja. 

All atti>ruo]> raUinorl on a contingant Tea, 
«bo re uiea t<i lalfill his coutiai;^ ia aniilled 
to iintUiiig. SiX'mL 417. 

An alluriiey for au axecstor eannob Uka 



m CaL fiiX 

Attimiey feat may be srderad allowad by 
the <n;si nr com t fur aervicca in aiiV'voiB 
•enrt in eaaea of Dweliauisa' iieoM, tW CaL 

ns. 

A nntiea to qnit may be ■ignnl for tha 
hn.ll..nlLyhIa«Ltoriiey, aa A U by U 1), 
•ttTiiay. Bl i'lL BIO. 

Wlii^n yitnit liai b«eli mwla that aarrlcei 
kavo brcii reii'lnreil, a p,ima /ad« caaa ia 
Miila Hit fur rasMuable oompenaatiuu, Sti 
Ctl. 6i7. 

An ittnrttej who wnrka for a contingent 
In mi'l (xi.i.!.,o...<tea the can mnit anc.unt 
to LU dieut for faia clLaut'a ahaia, lU L'aL 
(7. 

A'tornay'i feo* in a promiaaory note Mn- 
4m- it n<iii-neeotinlilo. 82 Cal. 630. 

Ad Dltoiiiey nlio hai acrveil ai a'torney 
br Olio il.ts ilniina a trial onjtLt out to be 
allnntJ tn changa ■iilcaatBiulwaqoeiittriaL 
74 Cal. bi>r. a'u al:ow it ia error. M. 

Ia an action on a note, Uta mare faet Uutt 
tte tilatiiin sf al[ot»oy and cliaut eiinlcd 
klH'van ilis ptaiiitiff and defendant anil 
tkat tlia clnim ought to ba looked vj^m with 
aH[iicl<iii, ij not online to overthrow a Tar- 
diet for iilninlill 71) Cal. Si*. 

Rcrvi<a rciiilered by au attorney ia en- 
■karorlns to have tha laRiaUlun i«i« a b.ll 
k not h>bbyii<<{ or eouttary to puUiu Jiul- 
%. 8J »^iL £K'. 

A c-ntriwt ninda by an attompy, tliidi-r 
vbicli tie a^rcca to {my a peraon a ceitaln 
p*n.aiitiK* for Jirociiriiig hie einiiliiyiiipnt in 
t pirtivnlar case, lield to )» invalid and con- 
taary to public i«Iiuy. Stt CaL 7S. 
BmAqkact; Arrrti,: AvriDarirof MicuTS; 
bivuiujs; VaBuriOATioa. 



ATTORNEY- aSlffEIt AT.. 

Anthnrity by attorn ay-general to DM 

lanii of tlie periule ju a euit ca'innt U 
*okwl altar anit Itguu. 72 CaL SSLI. 



ATTO&NMBNT. 
Bm LanuLOBD AMD TaMJun, 



BAQQAQB. 
SmCummox Cabmib. 



BATLMXirr. 

If a biiilae wlio hai a lian on property rft- 
fuoea to ilelour it witiiont eetLiiig np hie lien 
thervon, be wairaa hie claim of lien after (nit 
ia brought to rcciirar the valne «I tba prop- 
erly. S7 CuL Id. 

Tlia aaiigiiea of a bailor'* intaraat tn 
wine coiiVdrtad liy a (actor may maiutaia a* 
action for it* vane, ttaongh aaoh wine was 
only » piirt on ot tliat eoiialf)'«"L Tli« nl* 
againnt niililiins np a oauaa U aotioii doei 
not api-ly. 87 Ual. 15. 



BANKBVri'OT. 

8c« iHsaLTSNuv; Faiun 



BANKS. 

A aavinga hank not antliorind to pi^ 



divuleii.U < 



74 CbI. £ 



SubaariptiniiB to atook of bunking oorpork- 
IJon may lie Liy note. 72 Cal. Co. 

Cei'iil1(«le of di-poiit ia pn^alile. not to tha 
agent vlio depoait*, but to the owuer. 7S 
Cal. 4G4. 

National liaiiVa may be cnnT in any atate 
irliere Ihey eiiiit, like naluval perauua. S3 
Cal. m. 

All of the etnck of a Iiank need not lie anb- 
Bcribed beiure couimeuciiig Linniaaaii. 74 CaL 
Q<)8. 

A bunking cnrjioratinh that has not com- 
plied with the law cauuot niaiutain auit. 79 

c>i. tea. 

Tlie oIEcer of a liank who trnnaact* iti 
bnaineee have antliority to do all acta ine^ 
dental thereto. 70 Cal. SS3. 

A kink iaoot liiibla (or money enlleeled o« 
a nota left in Ibe biinil* of iu caahier (or onir 
leutioniiiitaiuulviiiualoaiiMity. 87.C«LMi% 



Goot^lc 



BANES —BILL OF PABTICDLABa 



Th* book! of % bank abowing origioal m- 
triai STO kdniiaible in evidonca to (how the 
tr«ii(&ction bstwMn itieli 

CbI. 66B. 



cient to diitnrb tbe finiiinga in fftvor of the 

bank when bis teatiinony ii ulf-contradic- 

toTj and inhareotlj' iinprubabls. 87 Ual M9. 

8m hoaat. 



BXHBTIOIAI. ABSOOXATIOir. 

By-btwi of, cooitraBd. 68 CbL 392. 

Seceuios from, ai a waivar o[ intereat in 
propertr righta. 70 CaL 1S3. 

Membsra of. preaumed to hare notice of 
natrictioo* in tbe b;-lawa. 70 Cal. 129. 

Men oopj «E artidM of aasnination not 
•dniiauble ID •vidancs when. 71 Cal. 183. 

The treaaurer of a beoevalent (oeietj may 
•aa tor himaetl aad co-niemhen, to cnmpel 
its ei-tmunrer to pay over tba aodety' 
f undfc 77 CaL !M7. 

A benevolent aaaociation ineorporatad to 
DToniota the caote of temperaDca oani ' 
divide the corporate property among 
membera. 81 Cal. 61. 

Any member may maintain an actinn to 
preveut inch a raiaappropriatioQ. S4 Cal. 61. 

Every itockholdur has a right to ans in 
equity to prevent any departure from the 
chartered pnrpoaaa of tha oorpotatioa. 64 
Cal. 61. 

The word "temperance" is too vagna to 
Import or establish a pablio charity ao aa to 
be the basis of an iuforuiation in quo uar- 
ra-ilo. at CaL 114. 

' Coarta wilt protect nnin corpora tad aMoci- 
MiouB in their property anil righta, in like 
manner ai if they were incorporated; and 
•Dch aaaooiation baa anthnrity to expel or 
•napend memljers, bnt the conrta will decide 
whether (ha gronndi lor expulsion am well 
taken. 75 CiO. 308. 

In mntual life insorance assooiations, ana- 
Dipulnion ia not necruary to for- 

- 09. 

s for benefita ta dead, 
there is no legal liability to pay tha policy 
(o any person. 7S Cal. 491. 

Acceptanoe of ptyoient waives all forfeit- 
ure for pait delinquency. 81 <M. 340. 

By-lawa may be amended ao aa to affect 
futnre benetiM, but not vested claima. 82 
Cal. 567: SU CaL 640. 

A change oE beneficiary in a mntnal bene- 
fit a-tsociaLion. made according to ita by-lawa 
»ad indorsed by Uiesacratuyjbtild valid sub- 
atitntioa. 81 CaL 300. 



Tba insertion in a will of a dir«cliaa ti 
the beneficiary to a^ply the prooeeds of m- 
tual benefit policy is not an actampc Co ds- 
visa by will, the policy, oc its proceeiU. SI 
Cal. 300. 
See Cibtifioatb; Corpokatiohs; Inns' 



BIL.I. OF XXCEFTIOHa 

Application to suprema court to setlli 
must be on notice to trial judge, and Ht 
forth eiceptiona and evidence. 6S CaL 411; 
75 CaL 229 

Sach settlement will not be refnaod nnlea 
the record shows the bill not preseotad it 
time; and such bill need not contain emn 
of law, and may ba settled after appeaL Ct 
Cal. 672. 

When bill of ezoeptioiis contains no in- 
denee, tha judgment will not be reversed f<r 
alleged error in refusing instfuctioBi. iT 
Cal. 30. 

ifandiimHt witl lie to compel a anpeni 
jndgs to settle a bill of eioeptioos. Sl»(U. 
483: 82 Cal. 480; 83 CaL 83. 

Tha fact that the proposed bill is natw 
and defective is no exouie. Id. 

Section 652 of the Cods of Civil Pieos- 

ire applies only when the jnclge refuses tt 

low an exoeptioD. 82 Cal. 430. 

Queitiona as to costs can only be revieiiei 
on bills of exceptions. 82 Cal. 19. 

The recital in flading^, " that a jnry m 
waived," cannot prev^iil asainst a showinl 
to the contrary in ■ bill of exoepUons. 8! 
CaL 471. 

It ii too Ute after tbe eonrt has settlri 
the bill of exceptions, and an appeal hi 
bean perfected, to petition, to prove an ti- 

ption in the supreme oonrt. S3 Cal. 44. 

The remedy for a refusal of the trial cosrt 

.settle a general bill of eioeptiaiu ii sol 
by petition, but by mand-aniu. SA C«L SI 

A petition for a writ of mandate to em- 
pel the settlement of a bill of exception beU 
sutfioicnt. 88 CaL 154. 

Tlie supreme court his no jnrisdictina Is 
remodel a bill of eiceptiona. 86 CaL 331 

A certain petition for a writ of maoilal* 
compel tbe settlement of bill of excep- 
tions held inanfficient ft4 CaL 647. 

Tha statute providing for a petition to th 
iprame court to prove an exception haiaa 
pplication where tha judge bad no power ta 
low sach exception, or where do exceptica 
has been in fact disallowed. 87 Cal. 390. 
Sea Affeauj; CBiHiNaL Law; Naw Tbuu. 



BTLIi OF FABIICin^BS. 

A bill of particulars may be explainel 
so as to show erraueoua blendiug of itona 
81 CU. ISl. 

D.q,t,:scbyG0C>^lc 



BILL OF FARTICDLAB8-60ND. 



"Pm plaiDtiff is oaXy reqnirad to famiah ■ 
aomct copy of his books of ■ccoiint* ia ■ 
bill of particukn. Tha pen»It; only »p- 
plies wbao the p>rty nfoue to furoiih tbe 
msae. 8i €■!. 181. 

Olijectiou to proof for w&nt of, maiit ihow 
demuiil and reruwL 70 Col. fiiiO. 

When the defenilant U ip posaawion of the 
origiDkl acQoant, farther account, nuiier sec- 
(iOD 45i of the Code of Civil Procailare, ii 
BaDecPwry. 74 Ckl. 60. 

Socb Kctioa i« not &pplieilile to wi u- 
•mmtitsted. 74 CaL 60. 

See AccoD.'ns; Fkachob, 



XHX OF SAUL 



Hemhen of boud of health do not for- 
feit their office by liilnrs to file oath with 
the coaiity clerk. 79 Cal. IDS. 

The conatiintional term of inch office eta- 
aot exceed foor yam. 7S CaL 105. 

MaHdnmwt will lie to compel tlie Sun 
Fnuciuo board of education to pay for it* 
•chool lapptieL SI Cat. MIL 

The mleii of the board oC edueiitiaii cannot 
orerrida the statute. S2 CaL 4S.I 

Boirdi of education cannot eatabliah 
kIiodIi exclniively for colored cliildrcn, or 
uclmla them. 82 Cal. S88. 

San Pranciacn boards of adnoation cannot 
nmove or demote the teacbors without good 
MM. Si CaL 483. 

Uandamuii ia a proper remedy tn restore a 
taachsr to hii pnaition. 62 Gal. 483. 
See PuBUo OrncKR; Sdritt, 



BOITA YnSJt PUBOHASEK. 

Theharilen of proving that a grantee had 
■oldce dF a third peraon'i claim Ii on the 
ptvntiff. 68 CaL 8. A 6on«/(fr purchaser 
B not affected by a secret or resuUiug trn«t> 
13 Cal. 39. 

A bona fide araignee of a legacy is entitled 
tohifeit distributed to him. 71 Cal. 105. 

BslisFaction of mortgage on margin of tlie 
ncord is notice that the same has Mun paid. 
» CaL 461. 

Cerbaiu bonds of San Lnis Obispo Coonty 
Wtd void, even in the hands of a bona fidt 
Pwchaser. 74 CaL 3^ 



Bona fide purchase of stolen propertr, 
how proven. 74 L'sl. 673. 

A recordad sherira certificate oF sale will 
prevail over an aorecordad deed of which na 
notice was had. 7n CaL E52. 

Means of knowledge held to 1m "ood- 
structivs notice." 76 CaL 128. 

A baiia fide pledgee of a promissory note 
executed without ooiisiderBtion is only en- 
titled to the amount of bis pledge. 76 CaL 
86. 

A conveyance made to deFrand is good w 
(he bands of a purchaser from the grantee 
for value, without notice of the Fraud. 7T 
CaL 918. 

A bona fide purchaser of a promissory note 
Iiefors niatnriCy, for value, without notiea 
of Irand, is not affucted by the tact that the 
note was procured by fraud. 77 Cal. 612. 

A achool order aigned by two trustees, one 
of whom is disqualified, is void, and Uie 
holder thereof is not a bona fide purchaser, 
nor is snch order negntiaLile. 77 Cal. 6.18. 

The assignee oF the holder of a certificate 
of purchase to buy state lands is not pro- 
tected by the rule sa to bona fide pnrchosera. 
77 Cal. 634. 

A purchaser from an agent without con- 
sideration obtains no title. 79 Cal. 1 16. 

A person who buys land in the open, no- 
torious, and exclusive possession of another 
is charged with notice of auch person's inter- 
est therein. 82 CaL »![. 

Knowledge oF any fact sufficii 



83", 



legal title as in favor oF a subsequent a 

See who bad no notice of the fraud. SS 
, 642. . 

Actual possession by a lesssa is anlScient, 
to put a purchaser on inquiry aa to the ex- 
tent of hi:< claim, regardless of whether the 
purchaser knqw of the possession oi not. 8A 
Cal. 270. 

A party who takes land with notice of an 
unrecorded mortgage, and transfers it to an 
innocent purchaser, who afterwards retrans- 
Ferri it to him, remains bound by the notion 
SB Cal. 423. 

A note pnrcha-ed from one of its makers 

presnmplively puts the purchaser on inquiry 

as to ils payment- 8li CaL 184. 

See Died; Fracvulint Cohvcyakok; 

SAUt; Trust. 



BOVD. 

The administiKtoT of a co-oMlgor on m 
boud may be joined with ao obligor a* de- 
fendant. 6S Cal. 310. 

A surety is discharged by alterinfc, with> 
out his consent, the terms of the obligation 
oF the contract for the performance of wbiok 
be is tmnty. 30 CaL 106. 



D.,l,:..bvG00t^lc 



BOND— BOUNDARY. 



On* or mot* raratin mi an official boad 
Vav 1m joiaed u defaudanta. 73 Col. 265. 

A bond of mdemaity createa do cania 
•Ptioa till tha aheriff hu Imsu compelled 
pav damagea. 74 CaL 476. 

Tbs bond of a lieeiua oolleotor appointed 
bv Uie anperviaoca ia an official baud. "' 
UL 973. 

Superviaon oaniiot iaane bonda azcept aa 
. aatfaariCFil by law. 74 Cal. 332. 

Koul bond* oE Yuba Coanly, time of paj- 
Vint conitnied. 75 CaL 462. 
. County boudi hsld invalid for want of 
l^ity in eleatiosL 83 Cal. 14H. 

A debtor uf an iasolveat cannot raise the 
Meatioo as to tha lufficiency of the bend uf 
dw Miisnee. 75 CaL 496. 
. Application under aeetion 709 of the Code 
•f Civil Procsdura muvl be upon notiee. 75 
«aL 2»1. 

Intareat paid by tli« atate to aid tha con- 
rtmction of the Central Pacific railroad ia 
Mrtaloan. 7e Cal. 29. 

A bond of iDdemaity eieanted to the 
■beriff by hia deputy ii tbe property of the 
aheriff. 76 CO. 246. 

An admiHioD oF the receipt of money by 
Ik principal ii evidence aoniuat bia luretiaa. 
79 CaL 1. 

An otlicial bond ia invalid until dslivered. 
79 CaL 64. 

There can be do deliver; nntilita approvaL 
7ft Cal. S4. 

StiCates of limitation for breach o[ an 
offiei&t bond begin to run at tbe expiration 
tt the t«rm. 79 Cal. 84. 

The liability of the aurety ia fixed by the 
liability of the principal, aa ahuwn by the 
jadginenC ag&iaat him. 80 CaL 647. 

An indemiiity bond providing (or eonnael 
feaa cannot be preamDed to eiclaJe tbem. 
CO Cal. 617, 

The by-tavi of a bank form a part of the 
eontract of the anrettea of tbe bond of the 
Mcratary. 81 Cal. 528; but in such caae it 
m only the funde of the bank that ara pro- 
tected l>y the bond. Id. 

The trcaearer of Sacramento city cannot 



Mt of 1858. 62 CiL G50. 

A> to compound intereatin inch casea, aea 
SSCaL 662. 
Bee APPBAL8; ATTACHMEKTSi ELtcnoNS; 

iHJtrNOTio.NSj iBBiaATiOH DiBcajffTa; 

Suutriia, 



B0T7HDABT. 

Conrsaa and dittancei are oontrolled by 
■•tnial filijecta and monnnienU. 68 CaL lOQi 
7> Od. 443; 79 CaL HO. 



Of Mexioan grant, mlaa for detemiuu 
69 CaL 160i SoCbL 313. 

'*liigh-water mark" iapreenmedto betk* 
■«a.|hore bonudary. 70 Cal. 206. 

Where a pat«ut ia to a tectiun according ts 
tha official plat of tha anrveyor-geueral, pa- 
ml evidence la not admiaaible to ihow that 
tba patent tine was erronenni; in inch eaaea 
the ijovernineot inrvey, whether correct ef 
not, i> the boundary line. 70 Cal. 495. 

A deo'l in which land ia described as beiaf 
bounded by a public ro*d carrier the title M 
the center of the road, aubject to public ooei. 
71 Cal. 21. 

A patent to land aa bounded by a naviga. 
ble river carriea title only to the edge of the 
river. 71 CaL 134. 

Tbe bouniUriee between two ranches held 
under patent muitbe acconling U) official 
field-notes mid lurreya. 73 Cal. 166. 

The boundaries of a Mexican graucarepre- 
■nmed tn be established by the final aurvey 
of the United States lurveyor-general. 74 
Cal. 302. 

A niiatake in a Inandary line by which a 
large Crautof liuid wae lost l>y prroneoua ooa- 
veyance iray be corrected by decree, and 
tlie atstuCe of limitation iloei not benin to 
rnn till the discovery of the mistake. 74 CaL 

Where a riivisioD fence it Gxe-l by mDlual 
consent, and is aoquiesced in for Kveysiin, 
neitlier pjirty can dispute it. 75 CaL 610; 
76 Cal. 476; 77 Oal. 67B. 

It is eaaeiitial, however, that sDch linea 
should ba flied and agreed Ui. Id. 

In riilocatiug the bounitaries of an official 
United Slates snrvey, the calls of the field. 
notes as to the location of certain natural 
moauinenCd must prevail over the epecified 
couraea of the boundary lines. 84 Cal. 15S. 
See 84 Col. 1»a 

Silent asaent and consent In a diviaioa 
liee for sixteen years operate aa an estoppel 
against the cuterminous owners. 7lj OnL 395; 
76 Cal. 476. 

Lanil formed by accretion on the bank of 
■ iiream belougs to the owner of the liaak. 
78 Cul. 634. 

The declaration of an owner of land as 
to its ownership ia admissible againit his 
grantee. 79 Cal. 411. 

Where a division fence is erected for tem- 
porary convenience by an owner without aay 
intention of peraianency, either may dispute 
it 79 CaL 411. 

Proof of boundary by common reputatiao. 
83 Cal. 24a 

Bound&riaa of irrigation districts. 79 CaL 
351. 

Monuments erected i 
State! survoys control the tield-notea, a 
are the best evidence. 80 Cal. SSI. 

In aacertaitiing the boundaries of a pateatt 



king United 
Id-notea, and 
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BOUNDARY - CERTIPIOATBS. 



The buvnikriea of paeblo Undi of fU: 
haneisco are goi erued by tboH dmci ib«d in 
the decree of contirmation. S£ Cal. 448. 

The pfxaeniuii which the law reqiiirus 
■bow > ponwwio jwr/i», nnder Vsn N oh on 
Buice, (lHiiii«il ami ilesoribed. 8S Uti. 166. 

A IJDiliii); ill relation to a rertain liouiiHarjr 
•loDR the original bank of ariv«r. which bank 
Mnld lint be (ouiiJ or traced, held not 
tained by the eviatiice. 87 CuL VI. 

In a conflict btttween a natural bonndar; 
01 ihore liDo anil the ]idb as given by courari 
and diatuii;ea, tlie former muat control. Si 
ai. 33. 

The admisaion of evideooe tandiDK to ahnn 
the location of a certaia hnnae which wai oik 
•f the call* of a United Statea patent bald 
proper. B7 Cal. 23. 

The offiuial aurvey of the grant* mentioned 
in the act fixing the boundary between San 
Bamanliiio and Sao Diego held proper evi 
dence uf the location of the bonndary. 8 
CU. 287. 

See HiOHWATS; MiHuia Claims. 



BBEACH OF OOITTBACT. 

Se« CoNiitAori DAKaan. 



See Ckimihu. Law. 



BBOKBR 

^ A Wker'a anthivtty to sell land must be 
ni writmir, liefiire he can reoover hia ouiuniia- 
■on, Ih Cal. 509. 
Brokerage partoenhip eoiutmed. 81 CaL 

A broker employed to aell land haa not 
thereby authority to convey. 78 Cal, G16. 

A br<iker haviug the right to sell a tract of 
■ud (or a iwrio<l caiiiiot recover eominia- 
•IMa if tl e owner aelJa within inch prri'Kl, 
■Dim be hae produced a purohaur. 82 CaL 



BURDBN or PROOF. 

See EviDKNOK; CnlHiNAL Law. 



CBHTBAI. PACIFIC IU.II.BOAD. 

Intereat paid liy the xtate oa bond*, nnder 
act of April, 1864, ia not a loan. 7H Cat. SO. 

la an action for breai:h in conditimi under 
act of April, 1S64, the cninpbiiut iniigt itata 
the breach and the amouut of damniiea. 
78 Gal. 29. 

See COHBTITDTIORAL LaW; CoKPDfiATJOKSj 

Taiatiuh, 



OESI IFICATES. 



change in the name may b« 
■bowii. 71 Cal. 253. 

Certificate of uurchane for echool-land ie 
preeuuiptive evidence of title, and ia omIjiq. 
■lie. 71 CaL 21. 
A certificate of discharge from the army 
not evidence ea to oharavter. 72 Cal. 682. 
A certificate of dcpnait l>eloii|^ not to the 
ipoeitor, bat to the perann in wliooe name 
it 18 depoaited. 73 Cnl. 464. 

If the title acquiroil by certifloate of pur- 
chase of achool-laiid ia aoM nnder execn- 
tion, the pnrchaaer ia entitled ti> the pnCcnIi 
producing certificnie. 73 CaL 3110. 
ertificate nf the United Statug Ra- 
Kister that certain land hail lieen li.ited to 
1'lence. 74 Cal. 3Hi. 
xt plaintifib have not filed 
certiticata of copartnership is matter of de- 
femie. 74 Cal. 181. An altortiey in fact 
may make auch certificate. 74 Cal, 5SC. 
' certificate of aalu under execution, to 
who bad no mitice of an nnrecorded 
not affected by such deed if first re* 



ed. 



L 652. 



Certificate of sale under e 



C~.oo^[c 



CERTIFICATES — CHANGE OP VENTJI. 



be amended ao u to prejiidice the rigbto of 
tiiird putiea. 81 C>1. »62. 

See EviDiNOS; Public XiAHIX 



OEBTIOKABI. 

Ad appeal from a jiutlce'a conrt, illegally 
diamtaied. will lie reinaiated OD eerliorarL 
TOCal. 628; 71 CaT. 650. 

pealabls order or judgment ia not 
' evea when tbe tii 



«Et 



Service of alCematire writ ranat be made 
oa the court and on the oiipoiite attorney. 
71 Cal. 683. 

A petition for rerUornri made on informn- 
tioQ and belief held insufficient. SI Cal. 642. 

A person wiio appliea for a writ of fm-- 
Maraii muat abow aouie particular beoefiuial 
iutarrat ia the matter. 71 CsL 236. 

An order nf the auperior court extending 
time to plead for moiv than thirty dayi wiU 
be annulled on arlioi-ari. 71 Cal. &83; &I 
Cal. 643. 

Ctrlhi oil' ia not the proper remedy to open 
« default, «o aa to permit a nan-reaident to 
proia heirehip. 73 Cal. 295. 

Cti-tioTori cannot he used to prevent a 
tbreatencd SKceaa oF jiiriedirtioo. Ita fanc- 
tion ii to review. S4 CaL 642. 

A jimtice of the peace cannot raoate a 
Jndffiaent except ODk l>y default; an attempt 
to do BO will be reviewed on ctriiorarL 74 
0^. .341. 

A jnilnnent by default in a jnatice'a conrt 
will uot De reviewed on ^rtiarari, when tbe 
court had JDrradiotion. 75 Cal. 253. 

A ■earch-worrant cannot be reviewed on 
eerUorarL Tfi Cal, 371. 

An order appointing attorney to repreaent 
absent creditors in electiiiK aeaignee i* not 
reviewable od eerUonri. 75 Cal. 590. 

When all the pointa on the writ of review 
are psueil on by demurrer, at appeara from 
the anewer, judguient may be had on the 
pleading,. 77 Cal. 2fll. 

An order eitendiog time to anawer over 
thirty days is in eiceu of jurisdiction, aud 
reviewable on certiorari. 83 Cal. 643. 

Uu eatiaittri, the record ia conclneively 
preanmed to be correct; if not correcL the 
ooDrt below should amend it. 79 Cal. 475; 
80 Cal. 144. 

An appeal from an order of the ■nperior 
oonrt diimisaing a writ of rrrtiorari againat a 
Jnatice'a court will not lie where leaa tiian 
three bandred doUaM ia involved. 62 C«L 
42S. 



An order granting an execution dd a judg- 
ment after tive yean will be annulled ea 
terUor,uL 86 CaL 278. 

The action of the superior conrt in enter- 
eing ita rules aa to appeals from a jnstice's 
court will be auataiiiad upon eerliorari. U 
Cal. 431. 

A auperior court order vacating an order 



upeno 
after the e: , . . . 
and will be annnlled 
495. 



D certiorari. SO CaL 



Void orders extending the time to anawo 
cannot be set asida in a proceediug to re- 
view an order refusing to vsxiaM an onlir 
Betting saide a defaalt. The only remedy ii 
by >p|ieaL 85 Cat. 216. 

A n order directing a creditor of ao eatata 
to oomiuence an action in the name of tbe 
adininistratriz will l>a annulled on ariiorari. 
86 CaL 545. 

A mere error in the appointment of a re- 
ceiver oaonot be reviewed by eeilioniri. fH 
OA. 11. 



OHAITOB OF TEN US, 
A notion for change of Tenue, for eon- 
venience* of witnesasa, and because • fair 
trial cannot be bad, is atldrsaasd to the dia- 
cretion nf the court. 68 ChI. 478; 76 CaL 
32B; 78 Cal. 268; 60 CaL 29<>. In civil 
cuses a defendant is not entitled to th* 
chiiif^ nutil he haa tiled an answer. 68 
Cal. 606. 

II the evidence aato defendant's resiitftnos 

ia conflicting, an order refusing a change of 

venue to the coooty where he claims to |«- 

aide will not be reversed. CO Cal. 60(1. 

When a change of venue is ordered, < 

wyment of co«( ' ' 

or fourteen day 

69 CaL 636. 

It leems that when defendant files affi- 

ii'its showing reeidence in anntber couaty, 

innter-affidavita may be also lilud. 60 CaL 

17. 

An appeal from on order refusing a ehaiw* 
of lenus does not stay proceediug^ in the 
' 'ial court; if auch order is reversed, an in- 
irmadiata judgment on the merits will be 
iVFraed, on an appeal theiefrorn, aa ij 
.ur«. 70 CaL 635. 

A change of venue may be hnd where tbe 

ial judae, while an attorney, had roceirad 

general retainer from one of the partie*. 

70 Cal. 646. 

An apiMial from the juatioe to the sap*' 

nr court cannot be transferred to another 

innty, even if the defendant resides in aneh 

other county. 71 CaL 3S2; 71 Cal. 555; 80 

C»L 559. Waiver of. 71 CaL 555. 



D.q,t,:scbyG0C>^lc 



OHANOE or VEKITE-CHnROH. 



ntui<le,i[iiwdrertontIyDude. 73CiiL 182. 

Ad actioD to reform a contnot oF mIs oF 
luul miut be tried where the land it litll- 
■ted; aoaUo my intemt in or right to Uud. 
TBCaL S09; 80 CaL 308; 87 CaL 3& 

In an aclloD for falsa impriaonment, tba 
Uendant hai the right of tranifer to the 
Aonnty of hia reaidence. 79 CaL 30. 

An Older changing a place of trial will be 
freaamed to ba praperly made, when the reo- 
erda fail to contain the papera oaed on beai- 
ins. 79CaL Sa 

Where a caae ia tranaferred beoanae of dli- 
qoalifieatioa of the judge, the moatacoeaaible 
•MiDty may be aeteetad. 79 CaL 140. 

After an order cbanginfc tha venne to an- 
etber court, a inotioa may be noticed for inch 
other coart, ragardleai of the fact that tbe 
s hava not been tranaFemd. SO CaL 



Br' 



The act creaiting the coanty of Orange did 
not dsprivB the lIm Angelaa conrta of jnril- 
diolioD over oaiea previonaly commenced. 
Bach caies coold only be removed to ibe 
ODODty of Orange oo motion properly made. 



iSUaLz 



The right of the defendant to a change of 
Tenne to the oovnty where he reaidea ii not 
iffectwl by the joinder of another defendant, 
aniuit whom no canae of action ia atatad. 
82Cal. 62S. 

Ihe venne for the trial* of action* againat 
Hnporationa ia tiled by the conatitatioo. 71 
CU. 488. 

An action to aet aiide a fnadalent aale of 
land by admiuiitrator must be tried where 
tha property ia aitnated. 77 Cat. 129. 

Venae in aoiti againat a corfioratioii. S3 
Cal. J6H; 83 Cal. 4Dt; 71 Cal. 488. 

Where any of the daCendantc reside in a 
eonnty, tha action may be bied thera. 77 
Cal. 448. 

If a coDiplaint state* two caniea of action, 
** to one of which deffailant ha* a right to 
a change of renoe, but not aa to tha other, the 
aauM will Iw transferred. 79 Jal. 30. 

An action for diuolntion of copartoerthip 
ud accounting relating to a mining claim 
i* not reaiiirad to be in the eonnty where 
the elaim i* lituated. Kt Cal. 181. 

Prohibition will not lie to prevent a anit 
agiiiut a corporation from being tried in a 
particular comity, The auperior court oi 
•very >3]anty haa general jurindTCttim, with 
power to aend ita proveia into all part* of tha 
*Cat& S3 Cal 4UI. 

l^as on behalf of a judge, against a de- 
fendant corporation, will not entitle it to a 
diange of venue. 83 Cal. 613. 

On uppsal from an order cbaajring place of 
trial, the papere used on the luotiou uunt be 
duly authiinLicated. 83 Cal. 4Va 
goa JumaiocTiOH. 



See CoBMiuTiOHK 



CHASTITT. 

Bm Slassu; CftiMiHaL Law, 



CHATTEL HOBTGAaE. 

The lien of a duly raoonled mortgage ta^ 
a growing crop ia not lost bv the illegal re- 
moval oF the crop by a third person. Cob- 
version lies against each person* in favor at 
mortgagee 70 Cal. 196. 

Klortgaged chattel* can only be Attaohad 
by paying off the lien. 71 Val. 70. 

Hortgags of personal property ia valid aa 
between the partiea without delivery; but 
notaa to creditor* Dranbseqaeut purchaaera, 
7e Cal. 6.17. 

A aale of pledged property mnat Iw mad* 
at public auction, ou due notice. 82 CaL 
199. 

One who converta morti^ged personal 
property ia liable to the mortgagee for the 
amount of the mortgage, incluJiiig interest 
and attorney's feea if provided. 80 Cal. fi07. 

A crop hauled to a warehouse at the Ta> 
quest oE the mortgagee ri^mains subject to 



sliei 



ansfer by bill ol 



valid, without further actual delivery oi 

notice to the warehouiiemiin. 77 Cnl. 241. 

Sea Fuimjb; SraTDTB or Fbivds. 



CHUiD. 

See Pabbhi asd Child. 



In an action by a rcl'gi 
against seceders, — complaint held BUtGcieat; 
oue suing for alt) by-Uws a* eviilanee; 
power of majority. 79 Cal. 365. 

Sea BiHanciAL Associations; Fabtdes. 
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OmZENSHIP— COLOR OF TITLH. 






OmZXVBHIF. 

In Ml 4ctioD I17 protMUnt* iigKinat the 
■Mntuioe of a uiaeral patent, pUuutiff< must 
•uh tMege and prova dtiaeiuhip. eS OI. 
43; 83C>lI. 2S0. 

Native-bora minora ar« dtiiaaa, and ma; 
locatfl i^lainu. 72 Cat. esS. 

The right to purchaae *tata land dej 
en citizaiiahlp: uauiraliial 

Kvea by reconl evi.leuoe. 82 UaL 6li| 
. 647; 62 CaL G70; bi CaL 104. 
A cartiiicate ahnwing the Datamlization of 
a, pereou of Uotigolian nativity ii void, and 
BauDot eutitle hiui to be admitted aa an at- 
torney at law in this atate. S4 CaL 1G3. 
Sa« Uiiruia Claims 



OZtAIX Ain> DXUVXBT. 

A judgment in repleTia mmt be in the 
alternative, and tha verdict matt find the 
valae of the prnperCf. G8 Cal. 6; 76 CaL 
fi73. But a vcr.lict or judgment ia not void 
[or non-compliance with tht*. 7.^ Cab M. 

A judgineut may be joint, thnnjih the an- 
fwera may be separate. 71 Cal. 41)8. 

Under the plea of justification by attach- 
ment, the jnilgTTient roll in the attachmeat 
«aae ie admiuiTila. 71 Cal. 30. 

Where the goo^la have buau re^avined and 
the luit diamiaeed, the judgment ahould lie 
for the return of the property, and not iu 
the alternative. 8:1 CaT. 046. 

A judgment in the alternative forta ia re- 
qnired ouly when tha judgmeDt ia rendered 
•Iter triaL So held where the property waa 
delivered to pla[Dtitf, and judgment waa 
rendered ngaiast him (or the property and 
ooata for failure to proaecata nia anit. S3 
Oal. 646. 

Action of replevin for growing crop* will 
not lie, where the defenilant planted and 
harveited the uine on land held and claimed 
adversely by him M hla. 83 Cal. 147. 

Wliere property ia attached and the at- 
tachment distolved liy insolvency proceed- 
iufti, the anignte may recover Uie property 
by replevin. 84 Cal. 064 

A complaint that a lot of hoga wai worth 
ft groaa snni held lupported I7 evidenee that 
tbey were worth four or five dolUia per 
bead. 74C>1, S-JO. 

In Buch caae an exeontioa tor the valae of 
•o many Iioei as eonld not be foand ia 
proper. 74 Out. 620. 

Fronf that property taken under attaoh- 
ment was exempt. 72 CU. 343. I 

When a portioo of tha property cannot be 
found, jndkjment dinuld be tor the value of 
all, and not in the alternative. 76 Cal. 369. 

An answer which denies plaintiff's owner- 
■hip ia not sahject to general demurrer. 10 
Cal. 287. 

Att Botim ol replerin will not lia for 



wheat grown by the defendant oa lanl 
claimed liy him and in his exclusive posaw 
aion. 83 CaL 147. 

Ownership in third persons oairnot beast 
op as a defense. 76 C^!. 287. 

An officer is not juBlitiBd in taking prop- 
erty without the affidavit, order, and niider- 
takiug required by law. 76 Cal. :!87. 

The court muet find that pliiintiff is en- 
titletl to the recovery of the property. A 
finding that be ia entitled to jod^meat Iw 
a particular sum ia inaufficieut. 78 CsL 
673. 

'i he verdict in an action for replevin need 
not provide for the delivery of the property. 
The judgment, however, must b« in th* 
usual alternative form. 87 CaL 346. 

Damagei may ba claimed 
for both tha takiag and the 
Ciil. 316. 

Where the plaintiff obtains a verdict and 
judgment for only part of the property aned 
for, it moat be preanmod that bis enit ti» 
tha balance baa bean denied. In such CMS 
the defendant is entitled to receive Mufe 
balance. 87 Cal. 345. 
See DutAon; Dimjind; iHTKRasTj 3vi» 



Sea Advkbu PoausRioN; Statdtb (wl^fc 



detention. BT 



OIiOUD OIT TTTXiII- 
Actina will lie to enjoin an eieoution sal* 
s a cloud on plaintiff's title. 82 CftL 279. 



When two sections are in conflia^ that hut 
aed moat prevail. 73 CaL 237. 
> Liberal conatmctiwu " defined, fll CaL 



The snbjeot- matter ahould be ai 

from the contente more than Irom the head- 
line*. leChLBSa. 
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CLERK OP CODRT— CONCLUSIONS 0? LAW. 



OOLOB OF TITI.K. 

8m' AoTxmsi Posemuion; EjeoriciiiT; Ih- 
mcnoN; <^imHa Titli; Statoti of 

LmTATION. 



OOWVON OA 

A {nilgment >g*iu*t a i 
damages canaeil by net{tig«iica will out Iw 
nrcrisd becanae tlie avidenoe showt that the 
luliLlily wa* u k warehouaenun. 08 Cal. 

eu. 

" Lngcage, " in the cods, meaaa ba^age. 
Honey intended for m*eitment is not lug- 
gage. 70CaL 169. 

A county treaaiirer hai no right to ctrry 
vith him, aa pasaenf[er, a large inm of [)iib- 
lie money; nor ueed a railroad company per- 
form the work of an eipren company. 70 
CU. 169. 

The breaking of a wheel of a stage-coach 
» mma farie evidence of negligence. In 
inch ease the burden of proof it on the com- 
pany to abow no negligence. 70Cal.417. 

The fact tbat the pamenger cuatriliuted 
to tha injury by hia own rashnea* a do de- 
tsnie, if be iliil only what a psrson of ordi- 
nary pra.lBQce would du. 70 Cal. 417. 

A peiaoii engaged in transporting passen- 
gert for hire on a railroad ia a cominun car- 
rier. 79 CaL 247. 

Unleas a passenger is ajeet«d from a train, 
be has DO c:iuse of action for the ejeatment. 
78 Cal. 360. In such cane a nonsait was 
properly granted. 16 Cal. 360. 



A earlier haa Ui« right to assume that U» 
cooaiguM is the owner of the fcoodo, and to 
settle for the loss with him. 84 t'al. 311. 

The owner of loat goods may either de- 
mand their value or wait nutil tbey are t«- 
covared. 81 Cat. 311. 

A contract to carry luggage only impHea 
an nndertaking to transpurt anch a limitsd 
quantity of articles as are onlJDHrily taken 
by travelers for their own peraoiial ntt^ ool^ 
Teuienoe, oiequipmeut. ^ CoL 329. 



OOnOH' COUNTS. 
When aduiiaaibia in pleading. 82 CaL 



OOmCON I.AW. 

The common law, ailnpted as the rule of 
frisioD of this state, does not niBnn the 
mmonlaw" 



of the civiliana, nor the "Mei 
Cal. 256. 

To aecertain the common law. the conrta 
may eiamiua the decisions of tlie English 
and Amtrioan courts, iluwu to the present 
time. t)9 CaL 266. 

See AVatxb RioH'ra. 



CO mi UNITY PROFEBTT. 

8e« DiVOBCKl HUMBAND AND VVlFK; MA» 

AiAGi; Pkobatb Law. 



i.i 



re; 



ijury caused by ei 



t ground for dauiaget. 

Ooods are in law delivered to the bnyer, 
when delivered to the designated oarrier. 
78 CaL 4H9. 

Damages, the necessary result of ths in- 
JDty, need not be e;iecinlly pleaded in a suit 
sgiinat a com-non carrier. BO CaL 974. 

Persons operating an elevator are re- 
garded as common carriers of persons, and 
are inuod to the utmost care of very cautions 
persoDS, soil the vigilant use of the moat 
miprevad machinery, aud all known teats to 
iniure its safety. 80 CaL 674. In such 
Kse the breaking of machinery is prima fade 
svi.ienoe of negrgeiice, and throws the bur- 
den of proof on defendant. 60 Cal. 674. 

A passenger on a street-railroad Is not 
hnnnil to t<-nder tlie exact fare, but must 
tenilar a reasoiin'ile sum. A five-dnllar 
piece held not tt 



A common caU'rieF ia not liabU for any 
gnster value of an article than that nanii ' 
Mithereesipc, or biUof lading. 84 CaL 31 



OOKPBOHISS. 

An attempt to oompromiae cannot afllMl 
le rigbts ol the parties to the aotion. 70 

ChI. iii;i. 

Mere failure tfl accept an offer of compro- 
isa does not affett a plaiutdl's rights to 
coats. 72 CaL 392. 



:. Goot^lc 



CONDEMNATION OF LAND - CONSTITUTIONAL LAW. 



a the remunder of the 



OONSXHHATION OV I.Ain>. 

Id sail Rgtunit Beveral clefsndBJiti for con- 
demaation ollaiiil, where nna of them appeal'. 
bUco-defenLlaDt iiao "advsns party "ninler 
•ecCioQ 940 of the Uodg of CivU Procedure. 
6S Cal. 1S9. 

The property of a ripamo proprietor in 
water may be oonilenined. 69 L'al. 265. 

In eatimatiug Uie value of laada talcea for 

Cblic use, no regard inuit be had 
aefit it will con^ on 
land. 74 Cal. 261. 

Where a railroail onmpany ereot* 
menta before suit, «Dch iDipravemen 
to be coDtidered in agtututing the value of 
the LiDd. 81 Cal. 435. 

A bona_fi(le offer i> admiaibleai tending 
prove the value of land. 83 CaL 240. 

Meaiiire of damage! for taking a atroet for 
railioad parposei. 83 Cat. 240. 

The lajig for eitiiuitiug damagea it the 
Talne of the land at the date when the anm- 
monaiuned. 83 Cal. 066. 

Beuelit (rain the propoaed improvementt 
cannot be cnniidere.l aa an offset. 63 Cal. 666. 

The aigniiig of an aaaaannsnt liat with a 
valnatioQ attacheil ia not a declaration by 
the tai'payer of the value ol the land. S3 
Cal. fit)6. 

The " private roada " ipoken of in Motion 
2692 of the Political Code are reallv puhlic 
roads, for which laud may be coudemned. 
83 Cal. 607. 

The harden of proving tke value of land 
ionght to be condamned uan the defendant. 
S3 Cal. eu7. 

The report of the viewer* may ba in lump; 
tlie answer need not be varilied. 83 CaL 607. 

The law of notice by lit pendaa ii ap- 

C"able to pmceedingi for Ooudemnatioa of 
d. 74 Cal. 263. 

The value of land taken ii ita market 
T«liie for any parpoae, even if taken in con- 
nection nith plaiatiff'* property. 78 Cal. S3. 
Bat value an mcreaaed liy reaaoo of the pro- 
poted improveinanta cannot be coiisid^ed. 

In proceedinga to condemn a right of way, 
the coat of maintaining a fence on eanh aide 



right of way, the value 
of B private road to be used ai part of the 
highway ia a proper anbjeot for considera- 
tion. 85 Cal. 633. 

In an application for an injunction to re- 
rtrain a municipal corporation from 



iting 

mat uie wotk la ol a ~" 

1, and till 

ability of the defenilant to reapond in dam- 
asei, are important mattera to be conaidated. 
% Cal. 6U. 

In a suit to condemn a right of way (or a 
railroad, the improvemaata made by tbe 
isilroad oompaoy before oommanoemeDt of 



t be oonsiderad. M 



the proceediaga o 
Cal. S4(t. 

Theacti<Mi to condemn land fora "privila* 
roadway may be brmiKht in the umm «1 
the county. 83 Cal. 607. 

A writ of prohibition will not lie a|[abil 
the city to prevent it from proaecutiDg si 
action to condemn a right of way for a aewtr, 
on the grouad that there is no averment tint 
the city could not agree with the defenilaD^ 
or that the municipal corporation liad di- 
rected the iuBtitution of the suit 87 Cal, IS. 

The superior court derives ita jarisdietiaa 
to entertain a proceeding by a city toeoa- 
dema property for a right <i way Irom tin 
constitntion. 87 CaL 2^6. 

Under aection 1246 nf the Code of Qnl 
Procedure, the leaaea o( land about to ba em- 
demned may appear and defend his intense 
aod where he laila to do ao after notice, ba 
ia estopped by tbe judgment, if his lease vtt 
Bubaeqaent to the filing of the lis sosdoa 
87 CaL 253. 



OONTBSSIOH. 

See Cbimihal Law. 



OOBTBElfT. 

8a« ATTOUiXTa; Aoqirm 



OONSIDSBATIOir. 

See CoHTKAcra; Ducds; lloBTCAim 



■0N8PIBA0T. 

Bee CsDHjiai. Law; Fbava 



coNSTmrnoirAL xjlw. 



Oanaral rala. — Every presnmption is ii 
vor of tbe cnnstitattonality of Ieg>slatin 
enactments. One who assails tbe conatita- 
tionolity of a statute mnat not only over- 
come tiie atrong presumption in favor of id 
validity, bnt matt show that by the oatanl 
and neoasaary import of the lunguage it is 
clearly in oonfliot with supreme law. DooU 



D4,t,:scbyGOC>^lC 



CONSTITDTIONAL LAW. 



MMiJvad, if pouiblo, in bBnnoDj with the 
KHutimtioo. 83 Cd. 111. 

Act of Msrch 21, 1886, amending Mction 
S71 ol the Cnde of Civil Procadare, u to 
nliriea of BhorLhaad reporters, declared nn- 
oaoitntioDHl, becauie impoaing legial stive 
faactiona npaii the jadiciarj. 68 Cal. IM. 

Section 4, eountj govemmenC l>iU of 
March, 1885, declared nDconititational, be- 
otnse involi ing local and apecial leg alation 
affecting the fee* or aalviea oi the oScera. 
CS Cal. U2. 

The general mle ii, that an act ia not void 
beeauBS lonie of its proviuona are nuconiti- 
tntionat. 79 Cal. 1U6. 

A law aathnrising a jnir to iriew the plaee 
ei crime, in the abuoce of the defeudaut, ia 
nncoiiititutional. 68 Cb1,S2&. 

State loadi tit for enltiTation caD out; be 
panted to actual eettien, nader the cnusti- 
tntioa. t)8 Cal. £67; 71 Cal. 318; 72 Cal. 236. 

Bearch-wBiranta are aot forbidden liy tlie 
wnstitntion. 68 Cal. 284. 

The act fnr the piyineot of the "drainage 
duini' held cnaatitationaL 72 Cal. 462. 

Act of March 10, 1873, relating; to atrest 
iBMnmenti declaied nnooiutitational. 68 
Cal. 42S. 

The governor hai Dothing to do with pro- 

CI ainendmeaU to the conatitDtion; nnr 
the legialatiire therein exercise lesiala- 
tivepoirer. 60 CaL 514, 



The 



Ho< 






ber, IS&4, relating to atreet asaeaa- 
mBDLa, h<ld invalid, becaaae not entered on 
the JDamoU of the legiBlatnra. 69 Cal. GI2. 
P«roi»(ra,72Cal. 9. 

The act of Uarch 16, 1BS3, providing for 
the iinpriaonment of miaora io private re- 
tbrmatiiriea, held not unoonetitntionaL 71 
« CaL 627. 

An ordinance requiring peddler* of gooda 
lITodaced ootside Uie atata to obtain a licenae 
belJ uDoonatitutioDal. 71 Cal. 204. 

A cauae on appeal from a jnstioe'e court to 
tba inperior cnnrC of aoonnty cannot lie tram- 
farreil to aoother county. 71 Cal. 382. Sao- 
tioa 980 or the Code of Civil Procednre, 
pnrportin; to anthariaa it, i* nnconatitu- 
tionaL 71 Cal. 65S. 

Section 10, article 12, of the cnnstitation 
gmeroi the venne in actione against ciirpo- 
ratinni. 71 CaJ. 483. 

Act of May 6, 1S72, relating to the funded 
dtbc of Sacramento, waa not abrogated by 
theeonatitntion. 71 Cal. 310. 

8iieep.ta( ordiuanoe deolared nnconi 
tional 73 CaL 387. 

The Sat Francisco oow ordinanoe declared 
eoDiititutioniL 72 CaL 114. 

The Sun FniocLaoo flre-limit ordinance di 
dared conatitntionaL 72 Cal. 12S. 

The act providing for widening Dapont 
Btreet declared cone ci to tional. 72 CkL 404. 

The proviaion of "onoe in jeopanly" is 
Mt eoatravened by a retrial after a reveraal 



obtained, becanae the verdict failed to And 

le depwi of the crime. 73 CaL 630. 

FroviiiouB relating to the "title of ■■ 
act" held aatiafie.l. 73 CaL 257. 

Provision* relating to newspaper libeb 

inatmed. 73 CaL 120. 

Eigh-licenee ordinance declared constita- 

onal. 73 Cal. 632. 

The Mono grazing-licenae ordinance ia- 
clared eouatilu tional. 73 Cal. 365. 

Act of March 2, 1883, cLaasifying tnnnici- 
pal corporations, held constitutionaL 73 
Cal. 310 

Ordini 

uuconititntionaL 73 Cul. 14^; B4 Cal. 301 

One holding a fe<1erel office cannot b« 
elected to a state office under the conatitn- 
tion. 73 CaL 23.i. 

The constitution held not retroactive aa 
to the charter* of cities or their ordinance*. 
73 Cal. 622. 

A tax imposed by the legislatare on for- 
eign corporations for municipal pnrpoee* ia 
nnconstitutionnl. 74 Cal. 1 13. 

A corporation may be nraaniied to supply 
water only to it* Ktockbottlars and such cor- 
poration ia not governed by the water rat«e 
tiied by the boards of anpsrvisors. 74 Cal. 
671. 

Ad attempt to pay the debta of a county 
out of the revenue ol a fnture year is anooo- 
stitntional. 75 CaL 602. 

An act permittinfi gnardians to convey a 
right of way for raLlroads ia conatitutional. 
76 Ctl. 6*2, 

The act of March 30, 1874, for the punish- 
ment of malfeasance in office, ceased to exist 
for want of conformity to the constitution. 
76 Cal. 147. 

The aot of March 7, 1887, providing for 
irrigatioD districts, eto., i* constitutionaL 
76 Cal. 360. 

A mortgage requiring th« paymeut of 



1 the n 



^ but is 



ngage 






)t otherwine invalid. 76 CaL ■ 



In matters where a writ of error lies to the 
supreme court of the United Stntes, the de- 
cision of that court ie snpreme. 77 Cal. 618. 

The act of April, 1876, regulating the 
practice of physiciaua and surgeons, is net 
unconstitutional as a whoU. 77 Cal. 164, 

The legnlature cannot delegate to a board 
of medical examiners it* power of declarins 
what aball constitute a misdemeanor. 77 
Cal. 164. 

The superior court ha* no jurisdiction over 
oaaes of miadeiiieanor "otherwise provided 
tor." 78 Cal. 666. 

The aot of March S. 1889, creating Uie 
police oourt ol the city and cniinty of 8aa 
Francisco, is conHtitatinnaL 78 Cnl, 421. 

The act of April 6. 1880, to provide for the 
protection of land from overflow, other than 
awamp'laada, ia nneoiutitotional, beoMiae it 
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OOMSTITUTIONAL LAW. 



doprivM the owDfir ot hit property withrat 
dne proceM of Iftw. 79 CaL 00. 

Ttas itatnte (iinj; t)ie term of Ul« board oF 
bealth oF S&n Fnucisco at fira year* is m- 
OODgtitabioiml. 79 ChI. 106. 

Secticms 1020 ud IIGS of th« Psiutl Code 
ars not in conflict with Cha conititnCionnl pro- 
Ti«ion M to "once in joopmrdy." 7B C»L 
178. 

The cOTntitntional proviiion providing for 
» railroftd uoinmiuio'i ezCendH to ftll corpo- 
Titioni, oompaDicP, jArtnenhips, And iiiili- 
vidaala eugageil iu tnuBport&tion. 79 C*\. 
109. 

IiidiTldaal* niAj ine to oondemn Und for 
rxilroad pnriHnes, a« well u eorpDrmtioaa. 
79 C>l. ]S9; 79 C&l. G49. 

losnlreut set ot 1S80, diaoh&rging the 
debtor from debta previnatly coDkaeted, ii 
7BU«I. Ida. 



<L formal bill. 79 CaL 173. 

Contraeta for itreet improretnent made 
before the conititutiou are not affected by 
it. 79 C>L 43. 

Where there ii no lejal maohinery to carry 
the annatitiitiiiD into effect, the coarta of 
chancery wilt euforae the will oE the people. 
SO Cal. 359. 

Tlie act of March 4, 1889, treating a poliae- 
relieF, inauranca, and penaioa taiM, la cod- 
•UtiitiottiL 80 Cal. 2IJii. 

The piiwer of appoiatment to office, when 
Dot rOiiiilu'ed tiy the cnnstitution, may be 
regnUteil l<v otatnte. SO Cal. 235. 

A law will be preaumed to hare been made 
in aucurdauce with the conatitatioa. 80 Cal. 
211. 

Countiea are not maaiclpal onrporstiona 
within the meaning nf aection 6, artiola II, of 
the conatitatioa. 81 dl. 489. 

The harbor commis'ionera have power to 

create the office uF wharfinger, and cotue- 

qneutly to aliolish it. and ao discharge the 

, iDcumlieuti the act authariiiEig thitiiooEUti- 

tutional. SI Cal. 20, 

Tlie leKJalature cannot oompel the owner 
to pay twice (or a building, by a mechanic's 
lieu law, but may provide for a record of th« 
contract, eta., aa ueuessary to ita validity, 81 
Cal. 170. 

Tlie pmviaion excepting the preaent in- 
cniiilieiiUi from a decreaae of salary doeg nut 
favor periona appointed to fill Tacanoiei. 81 
Cal. 58S. 

Tiis sopreme oonrt may grant a rehearing 
after a buaring in bank, by an order entered 
on ita minatee, without the written ligaature 
of livB justicei, as required by aection 49 of 
the Code of Civil Procedore. 81 Cal. 408. 

Polrce coiirta nan only be eatabliahed by 
virtue of BBCtion S, arttrla 1 1, of the ooaatitn- 
tien, and the genera] law> thereunder. 62 
OiL 3.% 

Under the oonatitaticB k petition (or ra- 



hrariug moat reaofa the handa ot the eowt 
withiti thirty dayg after the jadgraeutof til* 
deiMkrtment. S2 Cil. 695. 

The constitution confers on the aaperi* 
court juriadiction in the natnre oF /pa wari- 
f'-tuto to test the right of any peraoa la 
pulilio office. 82 Cal. 2:^8. 

Uniler article 14 oF the conatitntion, &» 
board of supervisors can only fix the price it 
water fur paidto sale in acoinluice wjtb 



.nd Jus 



■2 Cal. '. 



Tbe tnllowing have also beeu declaredcoa- 
■tibutinna!: Lanndry onlinance oi San Fr*a- 
ci<On. eS Cal. 294. Ijtundry -license ordinaoai 
o! Oakland. 68Cal. esS. Los Angeles higk- 
licoiiae ORiinance. 69 Cal. 88. Mmle.t'Uiu. 
dry ordinance. 69 Cat. 149. Stocktou llqnc^ 
license ordinance. 70 Cal. 33. The act cre- 
ating Orange County. 81 Cal. 4S9. Aft 
pro idiug for claasiiication nf mnnicipal oor- 
poratinna. 73 CaL 310. Stiicktnii ortliaaaea 
Hgain-t visitJDff honses of prostitution. 71 
CaL 228. Eureka liquor ordinance. 73 OiL 
632. San Franciwjucowordinauce. 72CaL 
114. 9an Francisco tira-Iimit ordinance. 71 
CaL 125. Pasadena prohibition cirdinanra. 
74 Oat. 20. San Fmnoiaco lire ordinance. 7B 
CaL 511. The VBcdnationact of I8S9. 8i 
Gal. 226. Tbe itatates relating to ailoptioQ. 
83 Cal. 322. 

Provisions of the oonstitation relative t» 
lilocH of trial against corporation* eonatmel. 
63 Cat. 4011 83 Cal. 4GS. 

The act providing far the appo'ntment ef 
supreme oourt com miss ioiiers held to be coa- 
.titutinnal. 83 Cal. 111. 

Bai'keley special charter oonatraed. U 
Cal. 656. 

Sectiona 3G6G to 3679 of the Political Cod«v 
relative to the taxation of railroads, held na- 
conatitutional. 83 Cal. 393. , 

A county nrdioance in conflict with a gsa- 
ural law is void unleu such law ia uncouti- 
tutionaL 84 Cal. 71. 

Sabdivision 15 of the county ^vernraaat 
aot aa amended in 1889 ia nnconatitational. 
a* C*l. 71. 

The ordinanoa of the city and cnnnt; tl 
San Francisco relative to daath certiticatat 
and permiti for interment held unconstita- 
tinuat. 81 CaL 304. 

It it not necessary that the title of an act 
should embrace an abstract or cataIo;i(iw af 
its contents. 64 CaL 226. 

FolioB power oF the state defined. 81 CU. 
226. 

The Loa Anj^Iea ordinance Bgainet the em- 
plnyment of Chinese tsl»r, nr uF any pent* 
to work more than eight hours a day, beU 
anconatitutional. 83 Cal. 274. 

Tlie fact that a sabdiviiioii of an nrdioaoM 
is invalid does not necusirily iuvalidate tka 
remainiuB portioua. 85 Cd. 2>%. 

An oriiinance makioi; the iasnanoe of a 
liquor license to depend upita the permisaioi 
of the polios oommiaaiooera, or the ajtproni 
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OONSnTOnOKAL LAW— CONTEMPT. 



of twelve property oirneri, bald not nncon- 
ttitntioaaL 83 Cal. 308. 

Wbeoevera prcxeeding Umchu mnatteit 
the validity oi > mnoiciiwl charter, the muni- 
eip«lity muit be made a party. 85 Cal. 238. 
The proviiinna □[ the coaititutiou relat- 
ing to the organ iiatioD of municipal cnrpnra- 
tinosare numditory and prohibitory. SSCaL 
!38. 

Statntea ander the conatitotion are aahject 
to and must be controlled by it, and can 
neithi^r enlarge nor dioiinish iti scope. 65 
Cal. 3ia. 

The jariidlctinn, powen, &nd duties of the 
interior courts sKtnbliBhed by the leeislatare 
molt be provided for by ji forma! bill paoaeil 
Iot tliat [lUrposB by the legialature, ander 
•eutioDS 15 and 16, article 4, ol the coiiscitn- 
tion. 83 Cal. :B3. 

There can lie no dtf'iiio judge of a coart 
tbat haa do legal eiiatence. 85 Cal. 333. 

The provtii|on« of the Loa Aageloa charter 
creating a police court are nncouetitutinual. 
85 L'al. (S32. 

The tct of March 16, I8S9, amending an 
act to reincorporate the city of San Lliego, 
held niiconatitntronal, becanse special anil 
local. 85 Cal. 309. 

The compensation of the Stockton jnaticea 
ef the peaue cannot be changed by charter 
prcviBioiia, aucl can neither be so lacreosed 
Dor diminisheil ilurinic the temi of the in- 
camlieiita. 85 Cal 503. 

The act of Marih. ISS9, relating to the 
iucrc-iae of the i>olicB force oF Sacramento, 
belli nnconstitntioiial. 85 CaL 408. 

Under the constitution, all chartera 
adopted under it are aubject to genetal laws. 
A special charter adopted by a city nodec 
sectiou S, articlt) 11, ia no exception to this 
rule. 80 Cal. :i7. 

The net of March 16, 1889, relating to the 
■nDnlciuiil jurisdiction of the city of .'^tn 
Diegn, tiel.l unconstitntionaL SO Cal, IG3. 

Tiie act prov.ding that certain pri>iiinera in 
the cily and county of San Pfanoiaco iiiay be 
•euteni..e<l to the hoaae o( correction is not 
•fwcial or Iiical within the meaning of aec- 
tun Se, article 6, of the constitution. S7 
Oil. 78. 

SnliJiriaion 2. section 1033, of the Penal 
Coile, reganlmg a change of venue to an- 
other couuty upon motion of the itiatriot 
itlorney, ia Hnecmatitutional. The right of 
trial by jury, sa mentioned in tlie conatitu- 
tioo, is detlaratory of the comiiion law, 
which required that the jury be selecteil 
[rom the vicinage or county where the crime 
WIS committed. 87 Cal. 3J8. 

The Wright irrigation act ia cnnstltu- 
nonal, and the districts nnder iti pnivisioui 
I irepnUic corporations. 87 Cul. 140. 

The county government act pmhihiting 

tte increase of the salary of a county officer 

dsring his term iloe* not apply t<i incidental 

I upenMi or pre> eut an incieaite of allowauue 

CaL. DiB. -( 



to county an peri nten dents tor their traveling 
exj>eiiSBa. S7 Cal. 394. 

rhe San Josj ordinance against the ob- 
strnction of siilewalks and prescriliing a pen- 
alty ia constitutional and valiiL 87 Cal. 91. 

Section 3649 of the Political Ccle. provid- 
ing for the aasiasment of property which 
eecaped nsaeiamFnt in the preceding year, i« 
not nncoostitutional. 87 Cal. 499. 

Tlie provisions of section 44 of the charter 
of Lns Angeles, directing the city counsel tc 



OOKTEKPT. 

A party who agrees for a considemtion t* 
influence the decision of the supreme conrt- 
ia gnilty of contempt. 69 Cal. I. 

A contempt out of court ia criminal in it*. 
nature, and guilt muit be proven beyoud all 
reasonable <l<>uht. 69 Cal. 13. 

A party served with a anlipiena dvea- 
Uenm ia not guilty of contempt tor a failure 
to aearch for and proiloce a large claaa (^' 
documeots. 70 Cal. 6.38. 



nilty 



>f contempt. 70 CjI, 51. 
, each reluaal on luUcquant 
te contempt. 70 Ciil. 53. 






udiet- 



Wlif 

guilty of"eonteiupt. 71 Cal. 212. 

Re-entry I y dvlendant after the eiecutloa 
of a wr.t of restitution is contempt, regaid- 
lesaoftime. 70 Cab 211. 

Manduaivt tiea against the snpi'rior coavfc 
to compel it to hear a proceedmg of con- 
tempt, 70 Cut. •-■11. 

No appeal Ilea from an Order dismiMtng »■ 
ig fur contempt. 70 Cal. -JIU; 7S 



t. 96. 



The 



nier a 



efusal of a 



Cat, S 

A relusal in open conrt to pay alimony ii 
contempt. 71 Cul. 608. 

A snpcrior judge who willfully refuses to 
enter a jiidginciit in accordance with the 
Hiiprame courc deeiaiou ia guilty of cuii tempt. 
71 C-L 58(i. 

The Buliicisiicy of the evidence for a judg- 
ment of contempt cannot b« reviewed OB' 
A.i6™ ro.7»H. 81 Cal. 50. 

A persou who reluaea to dellvi 
clainied by au ndininiiitrator, but e 
by himself, ia not guilty ot oouMmpc Hi 
Cal. 2.9. 

The huiierinr court cannot punish ttt* 

wci-ntenipi. 7-.> Cal. filO. 

One who iusisia in holding » paUi« oSM 



r pmpertT. 
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CONTEMPT— CONTRACra. 



Contempt. 

A judameDt for contempt thit conrormi i 
Motion 1205 of tbe Stall Code i« valid. ' 
OaL 4S6. 

An ■iljuHication of insol' ency doe* ni 
relieve from liability to pny alimony, dot 
froTD conteaipt of oonrt for failure to ao pay. 
73 Cal. 97. 

One who by legBl proceii willfully oV 
.•truct* a search -wairarit Luued by a supe- 
rior court iu a criminal proceeJiog is guilty 
-of contampL 74 Cal. 109. 

A peraoD onndned in jail for contempt for 
ratusiiiE to pay alimony ia entitled t« lie dia- 
chsrgeiT uniier section 1143 of the Code of 
Civif Procedure, on proof of ioability to pay. 
.7C Cai. 580. »ee 79 Cal. 2I&. 

When a writ of prohibition ia innad 
i*gaingt a superior judge, and a receiver 
i appointed Liy him, it ia the duty of each 
, jonge to tee that the receiiei obeya Che 
writ. Each is Kuihy of couteoipt ia dia- 
■4riieying it. S7 Cal. 267. 

If tbe acta of officers are done in good 
r faith, and under legal advice, without any 
. intention of diareapeot to the court, though 
' it tannot wholly relieve them of contempt, 
it will preclude their being pnnUheil by 
'.nore than a nominal tine., 87 Cul. £67. 

Disrespect to the trial coort, ahown by 
: the brief tiled in the appellate court, Li con- 
t tempt of the latter. 75 Cal. 91 . 

Jurisdiction to pnniah for contempt com- 
mitted in open court la lost by a delay of 
i fifty daya to proceed. 76 Cal. biA. 

" ■ It bjfioiraj eoijJK" of a judgment 



mpt. Jtl 



obe c 



1 lidered ia the juriadiction of the coi 

. the person and •ubiect-matter. here ir- 

rej^nlaritiei will not be considered. 77 Cal. 
: ]9S. In (uch casea, the record of the enpe- 

rior ooart as to the fact showing jurisdiction 

ia eoDclueive, and jarisdiction wdt be pre- 
I lamed where auch record ia ailent. 77 CaL 

198. 
Tha failure of an officer to prodaee the 
' body of a priaonsr on kahtat mi-pur, when he 
. baa power to do ao, ia contempt. 77 CaL 156. 
In BDch caae, no affidavit or order to show 
- •anaa ia neceaaarj', and tha finding of the 
■ conrt aa to tbefkctiof tha ea«e ia coaolnaive. 

:77CaL las. 

No uiers irragnlarity or mianomar, not 
' going to the jariadiction of a judgment fur 
MDtampt, oao be iuqnired into on kaUoM 
«nwi. 7« CaL bB4. 

A jndgment of impriaontnent for contempt 
flMinat anthoriae impriaoument at hard labor, 
MM- can the fine inflicted be enforced by oom* 
palaorr labor. 80 CU. 201. 

A oontcmpt ia, at the moat, only qmui 
Wininat. 80 CU. SOL 

A jadgnent for contempt within the 
jiiriediotion of the oour^ .ia uial and oondn* 

■n, 8Laa..M. 



Tbe fact that some o< 
affidavit chareing contempt are made on ia- 
lormation will not warrant • diacharge <m 
AaiMH a»iHK. U Cil. 60. 

An order impriaoning defendant until ha 
does aomething not required by tbe original 
injunction ia invalid, bl Cal. G4. 

When an order committing for oontempt 
ia void on ita face, it can be teated on kaitOM 
anjnu. 82 CaL 1 10. 

It ia doubtful if Uie fulore earning of a 
huBlmnil are aubject to a decree for alioKwy. 
82CaL 110. But aee 83 CaL 460. 

A publication in a newspAjier charging a 
judge with lyiug and fali^itjiation in tbe tnal 
of a case before him held contempt. 85 CaL 

tun. 



aive aa agaiuat habeat eorpai proceedings. 
83 CaL 460. 

The abnae of a procasa of replevin oooati- 
tntea contempt under aectiou 1209 of tbi 
Code of Civil Procedure. 84 CaL 60. 
See DivoRCB; U>ibeab CoRFua, 

CONTIN U ANOE. 

Irre^larity in granting a continaance la 
one defendant, and going to trial aa to Uw 
other, U waived if not objected to. 68 CU. 
1H2. 

Refuaal of continuance becanae of the ah- 
aence of witneaaea beyond the countj ia net 
error, where no effort has been made t» 
anbpnna thsm. 70 Cal. 204. 

A court may refnae a continnaoee aalied 
for on tbe around of tha prior eagagenaat 
of oounael. 75 Cal. 411 ; 7U Cal. 328. 

It ia a flagrant abuee nf diacretirm, in aa 
election conteat, to refnae a contiaaanca 
baaed on tbe affidavit of the election boarda 
and 139 voters, showing that tbe ballots had 
been fraudulently changed, and aaking fora 
few dava to ptoduoe witneaaea to ibow it 
79 Cal. '487. 

Continuancea are within tha aonnd diaen- 
tion of the oourt, and ita action will not be 
di«(nrbed nnleaa there ia an abuae <d sDEh 
diacretion. S3 CaL 645. 



OONTBACTB. 

I. CoifSTRDfTTION Or. 

n. Valid and Idvalip Coirnuon. 
ni BriDuicB or. 
IV. Dahaois ruB Bkba^th or. 
V. How Plbadrd. 
TL CoMSiVB&tTios. 

L CoiwTBiTonoir or. 
The oonatruction of all eontracti moat ha 
reaaonable. 77 CaL 648. 

A certain lumber coatraot held to be nt 
thenatonofaa option. 6S CaL 217. , 
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NopanoD ii lulile for ■ payment made in 
biibalialF withoat hU aathority. 6S C>1. 91. 

Lattera may eoiutitiite ■ contract, lo ai to 
avoid the atatote of limitation. OS CaL 46G. 

Id a contract tor service! Iiy the day, the 

SUintiff can on]y recover for the number of 
>y*' work performail. TO Cal. 40. 
Dnder the mechaaio'i lieo Uw of 1885, 
diiiiagei cannot lie recovered for a breach 
of a contract required to be recordeJ, bat 
which vaa not. 70 Cal. ZZO. 

An igreemont to farniih, deliver, and aell 
water conitmed. 70 Cal. G72; TO Cal. eitS. 
A promiaa to imbecribe to a charitable in- 
stitution ia a mere offer, revocable before 
acceptance or by death. 70 Cal. IBS. 

Acceptance of an offer to nil railroad 
llnda, maile by circular, oonatitatet a cum- 

ete eonlraot^ on which an action liei. 70 
. 484. 

A oontrmct to coovsy does not imply a right 
* ' D before pnrohaie. 70 Cal. 42. 

It t« plnlge penooal f 
) lien without delivery. 



Ia buildi 

ba left to arbitration, anoh extra* muat be 
laft to arbitnitioo, and not to litigation. T2 
CiL 393. 



to perform other danua. 72 CaL 334. 

Technical tornia in a oontract may be ex- 
plainixl by parol. T2 OaL 278. 

Whether or not an exacntory contract 
amonnta to a aale ia a question of intentinn tn 
be cc.tleoted from tbe contract. 72 <^1. 293. 

A written coutraot cannot ba moditieil by 
a ptrul agreement. 7& Cal. 27 1 ; 81 Cal. 234i. 

O.ie who agrees to aell a future crop of 
tmit givaa an implied warranty aa to the 
fislity. 76 Cal. 212. Bat see T7 Cat. 23tl. 

Certain amounts paid because of the failure 



Dithi 

properly ch'argei] apag 



ny to perform hi 
. largedapanini 

build • sidewalk without 



. 77 Cal. 601. 



gi'lni; quantity held not entire. 77 Cal. 319. 

Where the parties cannot rescind, and be- 
eame Jn Aitii qtv, and nna of them ilerives 
baniSi from the labor of the other, 'he ac- 
tion of quiailiim nieru4 lis*. 77 Cal. 310. 

II a written contract is uncertain, a aub- 
Hquent parol sjEreeinont defining it ia 
admi^ilile. 77 Cid. 319. 

A joint contract for labor may be subse- 
QTiBDiU chaiifffi'l into a savBral cniitrnct, 
before thn work ia completed. 77 Cal. 4IH. 

K a debt ia anigned witbnnt nutice to tlie 
debtor, aiid afterwards paid to the assignor, 
the istJKiiee cannot reoover. 77 Cal. 449. 

A contract to haol it so much for Che first 
Teu anil so much for anbMqnent ye ira is 
aivinil.leu to price, butia entire M to terina. 
T8 Cal. 8W. 

Cwitraot for tHe sale of fmit to Ik ahipped 
by the buyer ooMtrneX 78 CaL 439. 



Where a contract of Mrvice ia maita aotl 
performance prevented, an action wilt lie for 
tbe valoe of the aervi«ee. 79 Cal. 260. 

Ad agreement expressly intended to "mn 
with and bind the laod " creates a lien upon 
the land, binding uijou the promisor's sue- 
ceason. 80 Cal. 114. 

Ad answer to a suit on a promissory not«, 
settin:{ fcirlh that it was given on certain 
conditions that had not been coiiipUed with, 
and waa without consideration, held suffi- 
cient as a defense to the action. 85 Cal. 3-.'£' 

The payment of money may be made d»- 

Esndent on the performance of a condition 
y the party to whom it ia to be paid. Si 
Cal. 322. 

A party cannot recover in oatatnpa'f wher* 
1>e has volnntsrily failed to comply with tha 
terms of a special oontract. 86 Cal. 105. 

A written cootrsct for the aale of land 
which doea not except the growing cropa in- 
cludes Buch crops. 67 Cal. 313. 

If a party accepta rooiIb delivered to him 
without objection to their quality, he cannot 
raiee such objection as cause for refusal to 
receive subsequent installments which are in 
accordance with the contract. 87 Cal. 249. 

In order to make "time of the essence of 
tbe contract," it ie not necessary that these 
express terms be used. It may appear from 
the contract as a whole or from eqniraleot 
expresaiona. 87 CaL 203; 87 Cal. 275. 

An oral agreement partially performed i« 
not superseded by a aubeeqaeut memoran- 
dum in writing not inconsiateut therewith. 
87 Cal. 434. 

Uniler a oontract for tbe aale of land, pro- 
viding a forfeiture of all riflbta iu case the 
paymenta are not made in time, the vendor, 
notwith standing Buch forfeiture, may aue for 
the amount of tbe pare base- money due. 87 
Cal. 480. 

A mortgage exeonted withotit legnl COD- 
a'deraCion, and in mutnal ignorance and mta- 
Uke as to the law, U invalid. 85 Cal. 610. 

Where a contract was made in this stats, 
for the purchase of a mine in Mexico, for 
which a deed and poasession was given, and 
the von si deration was invested in this atate^ 
the courts have juriwliellon of an action t« 
reaoind snch cootrsct, on the ground of fraud. 
85 Ca!. II. 

When consent was given by miatake or 
thmugh tread, either party may reacind. 
85 Cat. II. 

Alter reaciaalon haa been completed, tb* 
purcliRBer may aeelt tha aid of the courts to 
secure tba reaiilts of the rescission, regard- 
less of the Don-reaidence of tbe vendor. 85 
Cal. 11. 

A contract by wh'ch money ia ponied for 
sixty days expires in sixty day, and the 
money may then be withdrawn by the payee. 
81 OA. 238. 

A contract of "permanent" employment 
ia not intended to b« f or lif«^ or for any o«r-' 



t;(xiQic 



tun period, bnt merely kt ttie will of both 
futim. SI CkL 896. 

A kotion for divoroe ii nx Kction on n 
pontract, vithtn the meaning of eection 442 
«F the Code of Civil Pn>ce<lnre. S2 Csl. 413. 

A written iDBtrmnant iiipenedeii all on! 
■legotifttinna, onleee in cMes where the in- 
■triune lit U »mbi)n> <><>■> or en aetion i« 
tmught to relortn it. 82 CiiL 474. 

An ezecQtorj ontl agreement, altering a 
irritten contract for the sate of 1»di1. ii void 
voder eeotioa 1698 of the Civil Code. S2 
Cal. 633. 

A delay of ooe year and a half to reecind 
a conveyaace of land, alletted to have been 
bought at a gmaily inadequate price, through 
the conapiracy of the purchaier and othera, 
is fatal to the canM oF action. 8S CaL 
122. 

The Bret requisite of reeciseinn ii prompt 
liCtiou; mere inadequacy of pride ie not eot- 
ncient to werrant a court in eet[int| aaide a 
•ale. An offer before euit to return the 

grubaee- money ia a cnaditlaa precedent to 
e maintenance of the action. 86 CaL 922; 
Cal. 110. Bat where the vendir ia in de- 
EanU, notice of rescieaion and a demand for 
tite deed U not ueceisary. 85 Cal. bib. 
See AssiOMMKBT. 
n. Valid and Invalid Contbacts. 
A contract for eervicea re^nnlleu of dere- 
Iklion oF duty ie veld. 68 Gel. 37. 

A married woman may oontraec ai a/eni< 
iok. TO Cal. S30. 

A enotract to pay an offirer for ■eearins 
evidence fur the couviotiou o{ a criminal held 
valid. 70 CI. 50-i. 

liidalitedneaa cnuned bv a loan for gam- 
bling purpoaes, whan invalid. 7:1 Cnl. 41 1. 

Acceptance ia a nece7«ary elen.eiit in tak- 
ing a contract oF sale nut ut the atatuts uf 
{raadalent trenafara. 70 Cal. :i99. 
. Contracta obtained by meens nf pretended 
spiritual manileitationi have presomptively 
been procured ihruugh undue influence. 72 
<U\. 556. 

An agreement to become man and wife ia 

not to make the marriage known uutd a fu- 
tere day. 75 Cal. I. 



mtract in restraint of trade held to 1m 
Invahd. 71> Cat. :j37. 

A eerret contract between emp1o;)'eea will 
not iuvatiilate their right to waires U »oC iu- 
jDri'>u» to employera. 76 Cal. 63, 

Where a rewanl i« offererl, any prrson 
#fao becomes entitled to it may collect the 
■ame l>y law. 77 Cal. 87. 

Failure to recnnl a bniMinu contract 
iqakM it only void u Iwtween the parties 

fiereto. It does not effect material ineu or 
boren' lianx. 78 CaL 193; 74 CaL 622; St 
iL 17a 

An eieoutory oral agreement altering » ,- ^ 

l)ritt«n oontraot for the sale ol kud U roid • IS CaL 640. 



ship. T2 t 



under Motioa 16V8 of the Civil Cod*, a 
Cal. G33. 

CircnmetanoM under which money InaneJ 
fir gambling ii not recorenble. 73 CtL 
414. 

A stipnlatioo in a contnot that the instaS- 
mente paid should be taken as liqnidilal 
damages for a breach of contract la void na- 
der sFctioas 1670, l(J71. and 3307 of lb* 
CivU Coda. 87 Cal. 443. 

m. Etiuchok or. 

Parol evidence ia not ailniissilile to cbseRl 

a written contract. 69 CaL IS6; 81 Cal. 2ML 

An or ginal coinulaiuU attervtardt 
emended, ia not admissible aa eviileooe. U 
Cal. 133. 

Letters written by a party to the contnd 
are admissible against him. 72 Cal. ^1. 

Fartiea signinx a note as a coparLiienliif 
<t afterwards dispote the copartiMr- 
7a Cal. 644. 

zulnde a inpplemenCsry 
promise made without any cousidBiatiiXL 
79 Cel. 433. 

Evidence to excute fulHIIment of a CM- 
tra<:t held admiasible. SO G>L Uii. 

Where a complaint ts on coiiitiion cunn^ 
and tlie proof ihoua ■ epeuinl contri>,-t, a 
DiinBiiil aTiould not l« granted liir variimca 
S2 Cal. 250. Sue 86 Cat 603. 

A jndciment for delendant in an artina oa 
ail luiptied contract for work ami htlKir helJ 
not supported by (he fimliiigs, aii<l the tut 
remaadeil with in'<truu[inni to enl«r juilg- 
mant tor the plaintiff. Sit Oal. 6U5. 

PFirot evidence held ndmissilile. not tn coa- 
trailict, but to explain, a Certain contract 
SO Cal. 5:jl. 

In a auit on a oontraot nia Ie on cerisil 

coii.liti.nix, held thataco'iiplmm'K wiUilbl 

couUitioos was proven. 86 Cal. 531. 

Sea KviDKNCc 

IV. DAMAora FOB Brkach or- 

In every breach of contract, tlie platDtiS 
ia I'lititled to at least nominal ilaiiiages. Tl 
CkI 5.17. 

£xi:rsii*« damagee ehould be reduced. 11 
Uil. 609. 

Judgment for damagfa for comersjim <■( 
cattle held inuported by the evidence. 1^ 
ChI. 618. 

Juilginent for damaeee for the conversioa 
oF wood held supported by law and cvideota 
73 CnL 164. 



vnid. if readily anertainable. " 
Oeiierally, the dniuage for tliu 
[i|>ati.ni ot land is llie value o 
ud oocnpatioo. 77 Oil. 467- 


7 Cal 487. 
~e and M- 
enchwt 


Conseqnential damagee can-e.l 
contract are not recnvorable. 
F..r breach of contract in fai 
i>y a teanutar, damagee, how 


77 Cat. 22. 
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In Ml aetinn for ilanrngei, tha breach ol tlie 
^wCnct mast Iw alltgaJ. 70 Cal. 73. 

Dainagei which do Dot naturBlly flow from 
the hmch of conirnct caDOot b« recoTcrsit 
vitbnaC apecial avermeiiC. 71 Cal. Id^l; aud 
in tueh csfsa it ahnulil be alio tliown thnt 
Um d<:feiid>iDt hail previOQt knowli'ilge of 
Ihs vircuiuBtBDCaa. 71 Cat. 107; 71 Ual. 
163. 

Action* agAJnst a corporation for Iiraaeh 
«( MHiCract may be brought in the iilaoea 
daigii'iteil by axction lli, articla 12, ol the 
eoDilitution. 7iL'HL 4t.8. 

Dama^ea for lireach of cootraot mnat be 
leaHiuablB. 71 Cal. 009. 

Au eiii|ilnyee « ho worka on ooulraet may 
ana on a quantum vifiMil, if hit eiiiiitoyiir 
npurliatvs tbe contract. 69 Cal. M3. 

Ad employee dmiiiiiaed for good cause ii 
aot Biititleil to compensation for aerifioa* 
leuilere.! aiucfl last |«y-.lay. 89 Cal. M.I. 

la a aiiU for breAi:h ol contract, both the 

Eniiae aud the breach luaat be alleged. 70 
.75. 

Id a >nit to recorar for gervicea by the 
day, reciivery oui only be had for the dayi 
utually apciit in work. TO C^l. 40. 

Daiiiagea for breach of contract not the 
aatnral reanlt o( the breach, mnat !« ape- 
eially plvuled, orcKnuot be proven. 71 Cal. 
m-, 71 Cal- 637. 

Ihuiiagw i-o remote ai to be loea of merelv 
pflaaiUle urufila an nut recoverable. 71 Cal. 

Tbt. 

U>-aanre of dam»gea for breach of warr>nty 
in tlie aalu of a barvestins-niaohise. 83 CaL 

m 

v. How Plkadbd. 

All or any parties liable niay be aned on a 
•OntracC dS Cal. 363. 

A contract uiay he declared on either m 
iac vrt^a. iir iu Bolista.nc>>, or accoriiiug to 
its legal effect. 82 ChI, 6M. 

Ad emiiliiyee diimisaed (or good canae ia 
BoteDtitlail to couipeuaatiou ainc« Uat pay- 
day. El> Cal. 043. 

if a peruiQ ia vmplnyed to work on ahnrea 
Wd ouated, reoivery may be bad ou a 
faiMliun mnvit. 60 Cal. 6*3. 

A junntervlaira n» againat » contract mnat 
aiit in behati of thu dolendant when tbe 
nit waa coinmeooeil. 72 Cal. 2^. 

Where periorniuicea ol aervicea hs^a been 
pravenuil, au action ou quimiu/n meruit lie*. 
teCal. 60 

1 expreea contract may 
D conatitute one in tu- 
^ , 82Cal. 2.-10. 

A complaint in lUHitntptU need Dot aver a 
promise to pay. For that irhich is implied by 
law Dneil out be averred U pleaaiii};. 82 
Cal. SD9. 

The statnte nf franda ia ■ matter of de- 
f«lue. 7i Cal. S31. 

See Plkamno. 



leCal. 60 

Minplainl or 
neoded ao aj 



TL CoMstDtRanoH. 
legality of conaide ration mnat be *p»> 
cially pleaued, if not ahowu by tbe cotDpliiu|, 
68 Cal. 39. 

The coiiaidaration for an agreement maj 
be paid l>y a Uiird party. (iS Ciil. IIU. 

A. written B<;reeiiieiit need not reoite con- 
aiileration, nor neeil a complaint therena 
allege cnnaidaration. 69 Csl. tit I ; 82 Cat. 471. 

A deed ii adiniatible in evidence witbont 
proof ol tlio payment of the coiiaideratian 
for it) executoD. 69 Cal. 611. 

A power of an attorney given for tbe con- 
aiileratiim of an interest in the aubject-uiat- 
ter ia irrevocsble. 70 Cul. 2U8. 

Property pnrchaaBil hy a married woman 
with her aeparate funds becomss her sepa- 
rate property, 70 Cal. 282. 

Servivea in aecurioK a loan beld au^- 
cient coii*iileratiiin for a proniiae of commi*- 
sion. 70 CliI. SSo. 

Objection to inadequacy of eonaideratioh 
is waiveci by tbe due execution of a deeiU 

70 Csl. eos. 

Failure oF conaideralion, in wbnie or to 
part, ia a e»od ileFcnae to a prouiiasiiry uota 
in the hauda of ft liobler with notice. 71 
•Jal.431. 

A dead to a married woman, (ilent m to 
the amount oF coiiaiileration, but "for her 
sole and aep.irate aae." is nut conclusive on 
the ii>*ue oi aepHraCe property. 71 CaL 419: 
70 Cal. =82. (Sae amendment to aeotion 164 
of the Civil Code, approved Murch », 1881).) 

A deeil without criti aid r ration, made under 
mistake as to iU eSect, wdl bo aet aside. 72 
Cal. 207. 

That the consideration oF an inatmmenfe 
waa really innre than that recited therein, or 
paid, is no dcfciise to a iiuit on snub iustru- 
ment. 72 Cnl. 224. 

Allegation that a contract was foniided 
on a vsluahla consideration hold anlticieut 
without Further spec ili cation, aa agaiusk 
general dei.,.iii^:r. ;S Cal. 217. 

Uouey loaned for the purpose of gainhlinff 
may be recovered, if the game is not nnlaw'- 
ful, and the mniiey wiu not won by th« 
plHintiir. 7.1 Cal. 414. 

luailequacy oF consideration ae an element 
'" aet aside a deed fraudulently ohtnined. 



13 Cal. 



1B7. 



icellation of a debt la a valuable con- 
sideration, 74 Cal. 444; 75 Cal. 552. 

So, also, an oKtension of time to pay iu- 
ilelitedness. 70 Cal. 2.m 

Tbe recital of consideration in ■ deel is 
not conciudve aa to^ood faith. 7fi Cal. MS. 

Tlie plelgee of a note executed witlaut 
conaideratiuii ia not protected like a pnr< 
chaaer without notice lor value. 7J Csl. 6l^ 

A grantee of land, where the pnrchaae- 
money is advanced hy a third person, !«■ 
cornea ■ tmitee lor auch person. 75 CnL 
166. See 77 Cal, 33a 

Forbearanoe to iDaka «bim igaiMt M 
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CONTBACIS — CONVERSION. 



Mtata u no eoftiJdenitioa for the promin of 
the widow to psy Uie alaim. 76 iM. 355. 

AMi^nmeat of jndgmant without consid- 
eration liatil to mftke the aniguea ■ trusMs. 
7« CaL 312. 

Jllt^xlity of oonmd«ration jnxj b« «hnwn 
to pruvs th&t m deed wu Void. 70 C'al. 
SOS. 

The ctncellation of one note il sufficient 
eoniiilemtiaa fu'the eiecntioaof Knocherby 
• thinl party. 76 Cal. 203. 

A written ooutiaot imports consideratinn, 
•nd may bo for the benaHt nf a third persoo 
Without his knowledge. 77 CaL 38; 7» GaL 
fiOO. 

The eouiidoration of a promissory note can- 
not be shown by croai examination agaiuat 
fliintiff 'a objection. 77 Cal. 324. 

Property conveyed fraudulently, withont 
«onsuiei«tiaa, cannot be retained on 
gronad that the grantee was a child, ant 
k party to the fraud. 77 Cal. 106. 

Ratification requirea no ooniideration, 77 
CaL267. 

Speciflo perFOTinance will not be decr«ed 
aniess there was an adequate consideration 
for the contract, and such adeqnate conaider- 
ktion ii that which is Fair. 77 Cal. 1 II. 

A covenant not to sua must hare contid. 
•ration. Seotton 1511 of the Ciril Code ap- 
plies nnly to formal ntaasea. 78 Cal. G52. 

A deed cannot be resciiided for failure of 
eoniideration, withont Irand, whareiuchcou- 
aidaration ii a future performance. 78 CaL 



The recital of consideration in a deed, in 
the absence of fraud or mistake, is conclii- 
•ive eTideace to uphold the couveyance. 7S 
Cal. G30. 

One who adds hi* name as a maker to a 
proQiiasnry note after its delit-ery, without 
any new cousidaration, ia not liable thereon. 
80 CU. 139. 

Valnable information may be the legal 
nonaideration oE an agreament. 81 Cal. 338. 

A pre-eTisting indebtBdneM may oonsti- 
tnt« a valuibls considsratinn. 8S Cal. 132. 
Bo may suratyihip. 82 Cal, 278. 

A party who purchases by bill of sale in 
eonsiileratiou of astumiiig certain debts oan- 
Dot avoid snch debU. 82 CaL 474. 

VIL RawiBaiON or CosTBAun. 

Remedies of vandee to recover purchaao- 
inoney, where the vendor fails to coarey 
title, pointed out. 70 Cal. *iS. 

A vendor who has received part payment 
cannot rescind for nou-paymeut without re- 
taming the manay paid him. 71 (U. 226. 

An offer to rescind must Iwma'le within a 
reasoiialila time after the discovery of the 
Oanse therefor. 73 Cal. 283. 

A oontraot obtained under fraadulent 
■lisreiireBautBttOD may be laaoiudiMi if an«h 



representatioD waa the indaoeneut to itt 

eiecntinn. 74 CaL 6D2. 

Where one party breaks a contract Iht 
other may diacoutiaue it 78 ChL 640. 

A contract for the beaefit of a ihini p«- ' 
Bon ciniiot lie rescinded to \ong as tl>a no- 
sideration is being pruiierly purfurniad. 77 

Cal. 3a 
lie who reacinda for fraud mnst da M 

Ciiiptly on its disuovery. aod shuw tiutbi 
been damaged. 78 Cal. 389; 78 C^L US. 

A purchaser cannnt leauiml a eate un tbi 
ground of fraud unless ha offers to reuia 
the property sold. 78 Cal. 652. 

Mere expressions of opinions do Dntooa- 
stitata fraudnlent representations, whan 
Loth pirtiea have the aame oppu-tunity t« 
iovesLigate. SI CaL 1. 

A person who fails to rescind a fraudaltct 
contriict on discovering tJie franil waivas tlM 
fraud aod the damagei. 81 Cal. 7. 

A false representation not belieTed or l^ 
eepted by the opposite party ia not itriiniHlIw 
reaoission, or relief in equity. 82 CaL ^t. 

Failure to seek rescission for two yesi^ 
and until the value of tha property is iif 
craaeed, will prevent the intirveatioo ef a 
court of equity. 82 Cal. 331. 

Where a falsa lepreaeulatiou Was iniia- 
ceotly made, and waa nut the sola inilac*- 
meat to the <'ontraa^ it is not suttjciaal 
grounds for rescission. 82 Col. 351. 

Ego ITT; Falsi Bepreskntaium] 
EftiVD; UisiAKE; KsLsasc 



COHTBAOTS AS HODIFIEO HT 
CUSTOM. 

Sea CuirroM. 



OONTAIBUTIOK. 
An indorser has a right of action agsinrt 
his co-indorser for ountribation w.tboal 
UK to be sued. 74 L'at. 3G2. 
diasolation of partuersliip and scltls. 
of account, a partner who has paid thi 
partnerubip debt may sue his cnpnrtiivr for 
---— iUutiou. 78 Cat '225. But soch part- 
aonot revive an outlawed claim. Id. 



CONTEBSION. 

A finding that the pUiutiff waa not. M 
..jat the delendant was, the nwuer of tla 
building converted, held snliicient. £8 Oi. 
'■'.8. 

Insufficiency of description must be oh- 
jeuted to by special demurrer. 70 Cui. aii<^ 

Fiiinres may be severed and coiivertail. 
70 Cal. 3. If such conversion it wroiigml. «• 
demand before suit is necensary. 70 t'nl i- 

An action for conversion or of ropls'ia 
nay be Iffonght tor personal property Cranda- 
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loDtly pnreliaBed. In inch case, tbs owner- 
ihip ia not chuigeil. TO Cal 440. 

An u^tioa lis* for cnnveraioa lEniiut the 
owner of tbe Und who rainove* fai« ninrt- 
gaged crop. TO Cul. IDS. 

A ther S who takes the property ont of 
the hauda oF a pledgee wjthout pnyiiiji his 
daim is linble lor couveraion. Tl Tal. tiS. 

CoQi[ienBaCiDD lor time anil money tpKot 
-' — raiiit of converted property can only be 



allowt 

properly spent, aiid th« smoni 

CkI. 08. 

Wlieie perannal property i 
particnlar ' - '-- 



tbereuF. Tl 
oitne.I for > 



T2 Cal. 665. 

Id aDcb case, ■ variance between the 
cumplaiat ami the answer, which diil not 
misleail the dufeudant, u imiualeriaL 72 
Cal. 6(i5. 

The oonversinn by an attorney oF the 
foods of a client U cause for aospeiition or 
dislisnnent Vi Cal. 369. 

Evidence behl to sustain • Terdict in 
an act'oD tor the oonversioa of cattle. 73 
CaL618. 

Wood cat nnder contract with a defend- 
int, but not delivered to liim, caonot be at- 
tached in a auit agaiuat him, aiid such 
attichment amounts to conversion. 73 Cal. 
164. 

A sale liy an eiecntor withont an order ot 
eoDFt Hmonuta b> anUwFal conversioD. T4 
CsLSSO. 

A warehonseman who fails to deliver prop- 
srty depositeit with him is guilty of coo- 
venion. 73 Cal. 'Ma. 

In an action lor convenion, posaeisinn ia 
nerely eviilgnce of title, and may exist with- 
ont title. 76 Ual. 563. 

The fuct that a shurilF has reason to be- 
lieve that certain proprrty belntigi to a 
dttitor is DO defense in an action agaiuat 
hin (or its cuoveraion by the owner. 79 
CWl. 181. 

Failure by the commiMioner of emigration 
to pay money collected by him into the state 
treasury is prooF of its conversion. TU Cal. 



In eatimating the value of property con- 
verted, its cost price ia relevant to aid in 
the estimation of its value. T9 Cal. 181. 

In an action fur the conversion of a crop. 
Mrtain evidence waa held Bdini<9sil>l<>, ajid 
Mher evidence improper. T9 Cal. 675. 

In an action lor conversion ot niinina 
ttock, ctrtain nlle^tions as to its valne held 
snSuient to support a JDiiEment for uiaiutitT. 
»Cd. 400. ''"''' 

A corpuration that cancels stock withont 
■nthoritv is liable for its couverdion. S'2 
Ml. ' 

Compenntion for the pnranit of the prop- 
>Ttf lies both in the action of replevin and 
•onrenion. SG Cal. 191. 

The taking at plaintiff's propertjr and 



refunl to retnm it on demand anfficianllj 

shows conversion. 63 Cal. 191. 

Exemplary damages are recoverable botk 
in replevin and ooovereion. 65 Cal. 191. 

A factor who receives wines and refuaoa 
to di^Iirer it to the owner, or net up any 
lien thereou, is guilty of couveraion. BT 
Cal. 15. 

^Vhen one peraon converts to his own na« 
the personal ] ropevty of another, the latLer 
inay waive the tort, and aue iu auavwtiL 
67 Cal. IS. 

See CuNTKACra; Dahaoes; MoRToaac. 



OOBPOKATIONB (NOT HDVIOI- 

PAI.). 

The statute of limitation runs in favor ol 

a stockholder, as against an a sessment, Df 

m Ca!. 353. 

The capital stock of a corporation wbiok 
has been Inlly paid for ' ~ 
214. 

Acquieacence in th. 
sbwk txkes 
Cal. 213. 

A certificate of incorporation which omit* 
to state the facta required i>y law is no proof 
of a corporation in lacL TO Cat. IGil, 

StockfaoMera can oidy bring suit on l)ebal( 
ot the corporation after » bonafi'le request 
ou its officers, and their refusal. TO Cal. 222. 
But see 63 Cat, ST9. 

A mortgage executed in the name of a 
corporation by its president and secretary^ 
nniier the corporate seal, is presumed to be 
antborised, and the burden of proof is on 
him wlio dispntet it. 70 Cal. 144. 

The act of 1863 requiring the directors at. 
mining corporations to post balance- ah eats 
does not render thorn liable tor each sepa- 
rate failure to do so, 71 Cal. 641. 

Flfice of trinl against eorporationa is goT< 
erned by section 16. article 13, of tbe con- 
stitutinn. 71 Cal. 488- See 73 Cal. iS2. 

A certified copy of articles of incorpork* 
tion from the secretary of stale ia proof of 
corporate ex'steuce. T2 Cal. 379. 

A party who deala with an assoc'atiou u 
a coiporation is estopped from denying ita 
•xistenee. Ti CaL 379. 
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, A *to«kliid<]er eao maioUlD nit on behalf 

«f the corporatioD KgKliut its diiecton for 
fnadutent managameiit Ti C&l. '.'J. 

A bilt iu equity by itockholdera against 
the corpomtiou and its directors and others 
for ao accauatiog ia not demUrralile wbere it 
ftppearH that it would be DBeleea to Apply to 
we directora to iostitnts mcli an action, iu 
the name of the corporation, and the com- 
plaint IB in other reapecti lufficient. 83 
th\. 679; M CiL 61. 

Stock of a corpontion purchased by it at 
a delinquent sale Ja the property of its aCock' 
holdens and not ei aueh corpuratioiu. IS 
CaL 32, 

A Ddte executed to a banking corporation 
in payment of a subscription to its stock is 
M>t void. 72 Cal. 05. 

A savings bank cannot pay dividends out 
of interest not actually ooUected. 72 CaL 
199. 

A corporation is not bound to sabmit its 
books to the attorney •general except nnder 
«rder of court. 72 CaT. 28. 

In a suit against directon of a mining 
eorporation for failure to poat monthly re- 
ports, held, the judgment against defuni)- 
BDt was supuortod by the evidence. 72 Cal. 
S05. 

The failare of a mining corporation to lile 
ft copy ol its articles o[ incorporation in the 
eouuty where it operates does not prevent 
it from defending an action for wages. 73 
Cal. 690. 

An action against a corporation to have a 
(teed declarvd a inortgaj{e should l>e brought 
where the property is aituatod. 73 Cal. I»2. 

A atockliolder mav avoid lialiility for as- 
fessnieat by the safe or asMignmeut of his 
Stock 1>eFore levy. 71 Cal. I»7. 

Can snch transfer be maile intentionally 
to an iasolviiit person, qaxre. 74 Cal. 1()7. 

A stackhaUler is bonnil by the articles and 
by-laws, whether he signed them or not. 
J«Cal. 671. 

Jn an action against mining directors for 
bilure to post a nionthly statement, judci- 
■nent on the pleailiag was held properly 
granted. 74 Cal. 298. 

The rule that when [acts in a complaint 
iisbly vithin the kiiowledgt ' ' 



defen 



t he u 



ir then 



■ively 



applies to corporations. 71 dl. 

Snb criliera to sarings-bank stoi^k held not 
nti^le^ to dividends. 74 Cal. oQH. 

Water corporations organized for the pur- 

Bie of supplying water only to its atock- 
Idersciuiiot have its prices regulated by 
the board of supervisors. 74 Cal. 571. 

A water corporation may ailopt by-laws 
Kroiting the n«e of water to its stockholders. 
74 CaL 67a 

' A bequest to the "Old Ivies' Home" 
Mmdncted by the Sisters of Mercy corpora' 
fion, h?ld to moan aueh corporation. 75 
<U. S29. 



An assessment levied at an ad jourued meet- 
ing of the board of directors, of which Bpccial 
notice was not given, is imalid unlesa aU 
the directors are present. 76 CaL 15,1. 

The alteration that an assessnient «aa 
levied fur the purpose of " freezing out' a 
Stockholder is no cause for a dissolution <d 
the corporation. 76 Cal 24. 

Shares of stock in a corporation are per- 
sonal property. 76 Cal. 637. 

An injunction will not lie to restrain the 
sale of delinquent stock merely became the 
notice was iusofficieuti the remedy U nuder 
section .147 oC the Code of Civd Procedure. 
76 Cal. ^e. 

Inigation district* are quaU public corpcrv 
tiona. 76 Cal. 300. 

A corporation may be compelled to traoa- 
fer etoek i-old by the sheriff. 76 Cal. S37. 

A promissory note signed "A. Hissett, 
President," is the oliligation of the man, and 
not of any corporation. 76 Cal. 207. 

In quo Bxirraalo to forfeit a franchise, eot^ 
porate existence Dinst be alleged. 77 Cul. 360. 

Section 299 of the Civil CikIs oon^trued si 
relating to religious corporations. 83 L'al. 12. 

The fact that a cor^ioratiiiu has nut 6led 
a Copy of its articles in tlie county is a matter 
' ilefeuse, and not of demurrer. 77 CaL SI. 



The n 



:itals 



of c 



aUnv 



In an action by stockholders against direc- 
tors for fraud, the objects of the lucorpunlioa 
must be set out. 77 Cal. *0S. 

A eorporation seal un an instrninent plsocd 
iy a proper ofhcer is preauriiptive uf auLb»^ 
ly for its eiecution. 77 Cal. 2S^i. 

The president of a coriioratiuo can only 
ixecute a mortgage under resolutions of the 
lirector:! ma'le when the board is duly si- 
leiiibled. 7S CaL 629. 

The act of IHtiO relating to mining curpora- 
lioiis requires both the action of tlie ttireo- 
«rs and the owners of two thirds of (lit 
'apital stuck. 78 Cal. 630. 

A promissory note of a president pnyabbl 
:o hinistif, pnrporting to l>e the note ot ibe 
lorporatitin, is invaUd nnluas auiheriEei) er 
atilie.i uy the board ot directora 78 Ud. 
239. 

Directors interested personnlly in a resoln- 
tinn are not competent to vote thereon. 7S 
Csl. 289. 

The rule of ostensible 
apply in favor of the as 
signeil by the president without authority. 
73 Cal. 200. 

A corporation, beneficial or otherwise, 
can only lie dissolved iu the manner pre- 
scnbeil by law, and its proiierCv is tfl IM 
.'onlroUed by its duly elected officers. 78 

Cal. ma. 

A corporation aote cannot enjoin a ssleof 
laud for streit as«essmeiit, unless it holds tba 
legal title. 79 Cal. 288, 



gency docs r 
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A cmpontioo sole luu no need of m cor- 
poration Beal, or secretary, or treunrer, or 
oy'km. lU will regoktetiUkcte. 79Gd. 
C96. 

A corporation liable for monej may levy 
■neasmeiite to pay it, end inch debt may 
be due a atockholiter. 7fi Cal. iSi. 

A miaiiig corporation msy transfer all its 
property in reCom for shares of tiouk. in 
seoClier corporation. 7B Csl. 288. 

An mstruiusnt pnrporting to be tbe assiftn- 
UGQt uf an sccouuC executed in the name of 
a corporation liy its secretary vitl not be 
pretnined to be autboriied. 79 Cal. 77. 

The tatificalion uf a void act cannot avail 
after suit is commenced. 79 Cal. 78. 

Sttvice of QDtir^e of an appeal frunl a jns- 
tice'a court where tbe respondent is a cor- 
|untinn niay be served on its manager, even 
ll it has an attorney in the case, 79 Cal. 
103. 

The omission of the word "oonipiMiy,"in a 
suit ij;ni list a corporation, will not invaliilate 
thcatucliinent. 79 Cal. 666. 



Itii 



■iitficiei 



defen 



a snit by i 
.otcompfe, 



banking CO rjKirnt ion thi 

vitiitlie rvqiiDSmjiita relating topubl.oabinn 

tuA Bworn Btatcments. 79 Cal. 4tS3. 

It aeenis that a foreign corporation doing 
tmiiDesi in tliis state may have its property 
here snlijecteil to proceeilings in involuntary 
inanlveriry. 79 1?^>1. 218. 

An acLiiin lies by members of a religious 
society agaiust its liirectors for a fiamlulent 
diversion of its property to another demiDii- 
oalioii. 79 Cal. Slio. The constitntioa and 
by-taws of the church are evidence to show 
for whsl purpose the property was acqiitred 
and ile.iicate<Y 79 Cal. 366. In anch eases 
one uiay sue for the benefit of many, under 
•ectinn 3a2 of tbe Code of CivU Procedure. 
79 Cal. 373. 

Reclaiiistinn and irrigation diatricta are 
pnUic CTpvratians to the same extent. 79 
Csl. 351. 

The iignatnreof a president anil secretary 



may bo proven by evidence that it vas 
recognised and acting as snob. SOGil 181. 

An agreement to subscribe for corporation 
■tack on its organization is binding thoniih 
the subscriber refuses to participate in. tlie 
finil organization. 80 Cat 19. 

Such agreement does not make a tnb- 
•raiber a member of tbe oorporatioo, but 
only adeliior for tbe amount aubsoribed, and 
tncb payment may be enforced by an agent 
acting as trastee, to whom it ia payable. 60 



Csl. 22. 



r mnqiiny may be iiiooipor«ted 



ider the general lawe ap|>Iicable to all cor- 

>rBtiona. SO C'aL 20. 

The fact that a rorporation had failed to 
imply with section 2^J of tite Civil Code ia 
)t ground for general demurrer, and can 
ily be reached liy special |di;s in abate- 
enL 80 Cal. il3.1; SO Cal. US. 

Section 299 of the Civil Code relative to 
filing copy of articles of incorporation in the 
county does not apply to foreign corpoTM- 
tions. 60 CaL 33.1. 

Foreign corporations are not rerjnired to 
tile copy of their articles with the secretary 
of aUtfl or countv clerk. 60 Cal. 3:^. 

When the evidence shows that a meeting 
of tbe board of directors was called and con- 
ducted as the statute directs, an asaeument 
leviiHl by it will be held vati.t. SO C^l. 375. 

A written agreement to work a mtne on 
shares is not a lease; it d<ies not create the 
relation of landlord and tenant, and doea 
not require the consent of the owners of 
two thirds of the corporate stock. SO Cal. 
S58. 

Under the act of 1880, the dirertora of 
a milling corporation cannot convey the 
grounds of the company witlmut consent of 
the holders of two thirds of the capital 
atnck. SO Cal. 310; 81 Cal. 3oS. 

The foregoing rale applies to ditches Used 
ss appurtenances to the mine. SO Cal. 310. 

Directors hold a fiduciary reUtion, and 
are governed by sections 2v30 and 2234 of 
the Civil Code, which make it a fraud for a 
trustee to act, when he has an interest ad- 
verse to the beneHciary, without bis [re« 
saiiolioo. 81 Cal. 303. 

Directors cannot make allowances to them- 
selves if a stockholder dissents; not even 
when the same is fair and honest. 81 CaL 
303. 

Certificates of stock indorsed in blank 
pass by delivery wiihunt tranKfer on the 
boobs. They are not negotiable securitiea. 
81 CaL 311. 

Under section 309 of tbe Civil Code "tbe 
directors must not create debts beyond the 
■uliscri bed capital stock," under peualty of 
l>eiag liable therefor to ita crediton. 81 Cti. 

eo2. 

Sto< " - - - 

erty of the corpnratioi 
one corporation sella property to another for 
atock, such stock <:anuot be distributed 

connenL 81 Cal. 380. 

The capital stock of another company 
owned by a corporation can ooiy lie dis- 
tributed on its diHSolntion. 81 Cal. 378. 

Ths law requiring the directors to post a 
balance-sheet on the tint Monday ot each 
month is clear and mandatory. Nothing 
shortof impossibility wilt excuse their failure 
to comply with it. SI Cal. 232. 

Anageutwho conspires to obtain corporate 
property by frand cannot set np anch fraud 
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nbaaqnently, to ^efe&t the titia aconiNHl 
thereby by ths corpor&tion. 81 CaL 36S. 

A general power oF attorney does not an- 
thorile the a-tieat to trensfer Uie property to 
himseir. B4 Cnl. 131. 

Stock can only lie le^lly transferred in m- 
eonlaiice with mctioQ S24 of the Civil Cad«. 
S4Cul. U], 

A corpuration ii liable for atock illegally 
MDcele.{. H4 Cal. 131. 

A benevolent society caonat divide up the 
corpnraCa property among its membera. SI 
Cal. 61. 

The rale that before ■tnckholdari can ine 
for corporate property they mnst reqaeat 
tbetmetees to do aodoes not prevail wheu 
mch a requeat wonld be idle and nselm*. 
U Cal. 61. 

Corporations may have their charter for- 
feited on quo MuimRia proceeilinga. 84 Cal. 
114. 

The aaperior coort had no antbority to 
^>point a receiver npon a judgment in quo 
--- iiiki. The judgment audi the proceed- 
84 CaL 



"S. 



The aaaete oF a dinolved corporation be- 
long, after the paymeat of its debta, to the 
atockbuldera and diTe<:tonL 81 Cal. 327. 



s; 



:m. 






of a dissolved corporation can 
only be appointed at the request of a atock- 
holiier or creditor. 84 Cal. ;H7. 

The only penalty which the law attacbes 
to coutracta of natural giersons in restraint 
of traits is to make thein nou-saforceable. 
84 ChI. .^27. 

The auretiea on the bond of the secretary 
of a banking corpnratinu are bound by the 
by-laws, which detine bis duty. 81 OiL 628. 

Stochhohlers of a corporation are prima- 
rily liable for its debta. Such liability ia 
not extended by trauaactious between the 
Oorporation and its oreditnrs. in the natnre 
of eitension, etc. 8'^ Cal. (>dO. 

IF the comi'laint against several atock- 
holdera demanda lets than three hundred 
dollars against eanh. the superior ooart has 
BO Jarladictioii. B'i Cal. 652. 

The existence nf a corporation de farta 
oannot be questioned by a mere trespasser. 
82 Cal. 184. ^ 

In a suit against an indlvidnal to compel 
the transfer of stock, the corporation ia not 
a necessary party. 82 Cal. 62S. 

The president oF a corunr.ition who is slw 
its geueral manager under the by-lawi has 
authority to buy machinery and give its 
promissory note thereFor, without a reaoln- 
ti<m oF the board. 8Q Cal. 3W. 

Ai no lien exists For unpaid snbscriptton 
for stock, an attachment in auch case is 
proper. 8! CaL G03. 

A complaiut agatoat atAckhoIdan for the 
iiidebtoduw* of the oocporation must state 



the pro rata of each defendant's indebud- 
nesi. 87 CaL 29. 

A oompUint against a stockholder Eo 
indebtedness to the corporation in serecal 
counts must state the existence of the cor- 
poration in each count. 87 CaL 29. 

The (act that one of the trunteee of a 
municipal corporation waa one »F the com- 
mittee to whom the application for the frma- 
chise was referred, and wae also a anbacribcr 
to the stock of the proposed company, renden 
the franchise void. 87 CaL 607. 

In an action against a corporation, tin 
■tstement* of its aecratary having cliarfte'tf 
its busioess are admissible againat it. BT 
Cal. 324. 
Sea BiNinciAL Aaboctations; CKCBtx; 
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OOBTS. 

An error in awarding coats which doea not 
work injury to appellant is no caose forte- 
versal. 68 CaL 272. 

A conveyance expressly taken snbjectto 
Tegul costs renders tlie grantee liable tboe- 
For. 68 Cal. 38.t 

A mi-morandnm of costs most be filed 
within five days after the decision ia known, 
nttliongh no notice thereoF has been given. 
69 Cal. 6Si). '&j "decision" is raeaut Uh 
tiudinzB and conclusions of the courL 9 
L'sl. 559. 

failure to file nndertaklng for costs, IB 
liliel and slander, doe^ not go to the point of 
jurindiotion. 69 Cal. 527. 

An order for a change of venne may bs 
conilitloued on payment oF coats and revoked 
RC pii'te. 69 Cal. 63ti. 

In injunction suits, the allowance of CMti 
is discretionary. TO Cal. S19. 

The clerk cannot enter judjjmenC (or costs 
pen.ling a motion to retsx. 7 1 Cal. iliS. 

agreement ti " ' 



.if tt 






ideedi 



\ Cal. .183. 

A judgment for codts without filing « 
arviug the meinoraudota on the opiKieite 
rty IS without juricdiction, au(l voiiL Tl 



. 330. 



71 



ict of Fehnin.ry 9, ISSR, regnUting 
feaa in San Francisco, a-id providinjj that the 
sucue^aFul party shall bs allowed live per 
cent on the amonnt recovered, if still in 
iiirce, applies to cases litigated on deuiamn. 
7-JCiL 1-24. 

An offer of compromise under section 997 
of Che Code of Civil Procedure caiiiint aSeet 
cii'te unless the trial ia concluded more Utaa 
live days thereafter. 72 CaL 394. 
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A jidgment for oarti laM thus three hnn- 
dnd dotXin ia not ippetlBbla. 7» CaL 207. 

A jndgineat for ooutonipt ia not Toid be- 
WDW it Bwutli coiM in I>*or o( the relAUir. 
T3CU.48& 

Where eqnit&ble relief ia retawd beoanse 
ol pUintiff'a fnad, cmta iliODld not be 
•wded him. In inck cue the OoDrt abueed 
ita dieoretioD. 74 Cal. G*tS. 

An eiecutioD for coili oa ■ inere jndg- 
■uit ontUwa in Btb yeara. 74 CaL 106. 

A coat-bill improperly aerved by mail can- 
not ba the baaia oI a JDdgDumt for ooata 
T6C>L6I8. 

An appeal from a jodsiriefit for cMte con- 
tained in an DaintelliBible tranacript will be 
dinnived- 78 CaL (SOB. 

Attomey'a feaa in a mechanio'a lien eaae 
an not part of Uu coa'i, but are an incident 
la (be jndgment. 78 CaL MQ; 74 Cai. 632. 

A diamiaaal of a alandor anit for failare to 
tie the Dajerlakins ia erronaona if anch 
udtrtakiug waa filed at tiie time of motion 
ta^miaa. 78 Cal. 671. 

Where a deFendint diaolaima in a anit to 
qeiat title, the plaintiff ia not entitled to 
omta. S3 CaL 6S9. 

The reversal of a jndgment too favorable 
to one defendant does not entitle htm to 
eoata. 79 C^. 3.*^ 

Serrioea of ao expert aoconntant are not 
the proper anbjflat for coeta, anleaa he ia ape- 
oally a|)uointed l>y the court. 79 Cal. 2(iS. 

A anudl overcharge in the judgment, by 
darical error, will caaao it to be madiSail 
vithoot ooeta on appaiL 81 Cal. G2B. 

SaetJoo 207 of the Code of Civil Procedure, 
ia to offera to allow jndgmeuL couatruad. 
H Cil 214. 

In a bill of interpleader, the plaintiff need 
Mt offer to pay the eoata of a previooa auit. 
Bl t'aL 145. 

In action to qniet title to aepnrate lota 
daimed by aeparate partiea, the ooet canaeil 
b; nuneceaaary couiila in the complaint 
■hoitd be paid by tfaa plaintiff. 81 Ual. 127. 

Judgment fur coata cannot be reviewed on 
H>p«d vitliout a motion to tax and an ei- 
«qitioa to the rnlind thereon abown by bill 
flf exn-ptiona. 82 CaL l». 

Whan an appeal from a judgment on a 
DHtchuiic'a lieu haa been diamiaaud, theconrt 
below ahonld )>e in'tnioted to allow aiMi< 
bonal atturney'a feea aa part of the ousts. 



W CaL 537. 

UoDe^ paid 
lor making a ti 
order of the o 
* 0,1 «.^ 

Where the transcript ia made by a party 
at hia own request, the charge ttiRrefor la 
-"- ■■ 8eCal.493. 



to a afaorthand reporter 
]r<pt of evidence apou au 
ia recoverable aa coata. 



COUNSEL FXE3. 

See ArroKNBT; CoaiB; Husband ind Wm; 

MiCHAMlCs' LlSMS; MuK'TOAOB. 



00UirTEBX]I.AIH8. 

A croea- complaint to which there ia an •■>• 
awer inconaietent with ita alli^pstiona doea 
□ot entitle defendant to jad^ment on ths 
pleadinga. 66 CaL 133. 

The mare fact that a pleading ia called a 
crow- complaint doea not make it to, even 
by atipolatlon. 69 Cal. l.ia 

A defendant anod juintly cannot aet np 
an individual deinauJ aa a counterclaim. 70 
CaL lOS. 

A leaaee may reconp damatcea by conoter- 
cUim againat init for rent. 70 CaL 79. 

In an action on a promiaaory note an nn- 
aettled partnerahip account cannot be aet np 
as a counterclaim, nor any claim that doea 
not exiat at the oomnieaoement of the action, 
72 CaL 224. 

The fact that in another suit a claim ia 
being litigated wilt not prevent it from being 
aet up aa a conutercUim. 72 CuL 540. 

But in auch cases defendant may not ba 
entitled to affirmative relief. 72 Cal. 640. 

A counterclaim must eiiat in favor of the 
tlufeadant at the commencement of the no- 
tion. 72 Cal. 224, 

Where the conoterclaim conaista ot dam* 



Bgeati 



rable, the > 



■ay n. 



h the a 

r affect the juriadiction, it may yet I 
a recovery of cnata. 86 CaL 4^9. 
Sm WiTKCasn. ' 



may properly exclude all evidence relating 
thereto. 86 CaL 142. 

In an action to recover for arrvicea in 
making an abatract of title, a coanterolaim 
for damages for failure to make the aliatraot 
in t.ine lield too remote to be admiasible. 
83 Cal. 142. 

See Contbact; Crohb-Plbadinqs [andar 
FkJuulNaa]. 



COUNTY. 

Verificatinn of a claim againat a etiantj 
held BUlBuieut 69 Cal. 6-..3. 

An injunction will not lie on the auit of ft 
tax-pnyur to reatrain the limrd oi aupervi- 
paviiifl improper claiiua againat Um 
79(Lil. '■'■ 



149. 

In a anit agwnat memliera of a l>oard of 
anpervisora for nulewfully allowing tlaiins, • 
"Oinplaint held iiianfficient, liecauan stating 
a mere legal conoln-ioii. 72 Cal. 620. 

A board of auparviaort may adjourn from 
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time t» time without lou ot tariadictioii. 73 
Oal. 3a3. 

Uader ths conttitntion, the revenue pro- 
Tided for ft given year maiit be applieil 
thereto, belnra an; prior indelitedaeia is 
pud. 74 C>1. 258; 76 Cal. 602. 

A reiolDtioQ of a board of aQperTisorg 
reUtinj; to the baililing of a jail held ' 
conformity to the cnnntj government ai 
74 Cal. 5(12. A board of aaperviBon may 
rescind a. contract for fmndulent represen- 
Ution. 74 ChI. 503. 

Certuo county bonda held noanthorised 
»ad void. 74 CaL 332. 

Conuty IiouiIb are only legal when iisned 
by eipreu authority of the legiaUiture. "' 
CaL 332. 

The Connty Government Act, reqni_...„ 
the appoiutnient of a doctor for the indigent 
nek and poor, does not reqo ire that he should 
be a meilical graduAte, 78 Cal. 141. 

A county is not 1 able id damage* 
1^ the breaking of a bridge of a connty road, 
>nd a warrant ou sach a claim is illegaL 78 

Cal. 3U1. 

A county wurant is not negotiable. 78 
Cal. SOI. 

An oriler of the board ot mperviMii 
transferring moony from a general fund to 
Msd fund is illoval and voi<L 78 Oal. 493. 

Supervisors •it tlie thirty-third class cs 
(m!y claim oiia mileage for each seasion i 
the board. 7» Cal. 270. 

L&nd pnrcliated by a connty and used for 
the ooimty hospital is dedicated to public 
tue, and not sobject to be loit by adverse 
posMsainn. TV Cal. 373. 

The set proviiliiig for the formatl 
Orange County upon a two- thirds vote of its 
•lectors is conttitutionitl. SI Cal. 499. 

SubiliviHiiiu lo of County Oovernment i 
«f 1680 lirld unconsticutiouaL 61 Cal. 71. 

Counties are not municipal, but rather 
politioai, corpiirations. 81 Cal. 489. 

If the complaint describes certain property 
as being in a certain section and range, the 
conrt will take judicial kimwledge in what 
eoanty it is situated. 81i Cal. 210. 
See AprRAL; 11o?id; Coontt Oovebniient 

Acri LlCB-Saii; MnsiciPii. Corm>bA' 

nOHa; tUBLIO Ofviubkd; 



COtJNTT OOVEIUnCBVT ACT. 
boe Couhit; Pdbuo Oincxaa. 



COUNTT BKAT. 

See Cdontt; isnacaon. 



OOVHTT TBBASDBB& 

See PuBuc Officubs. 



OOUKTB. 
Tenns of court as abolished by the et 
tion. 69 Cal. 541. 

See JoKianicnoH. 



COVEITAHTS. 

See Cosnt<u.TS; Deins; T.«jf^ 



OKXDITORS. 

See DsBTOB and Crkkitor; Idboltroi; 



OBIKINAI. LAW. 

L MlHDBMRAHOBB. 

II. Felon las. 

III. Baiu 

IV. pHocntPDios BEFon tf/tavrma^ 
V. Informati <h and Indu^tmuik 

VI. Demdrbir and Plba. 

VII. PsOCREDINnS AT THIAI. 

VIII. District Attokmbt. 
IX. JunoHs. 
X. EviDBNca iBD Proof. 

XI. iNSTBCCTfOMa. 
Xn, VbBDKTT AMD JUDOMBNT. 

XIIL Nbw Tbials and Appbau. 
L Uisdbmkakob. 
Ordinary misdemeanors must b« tried il 
the justice'* court, even after a succeesful ij^ 
pt.a] to the superior court. 72 CaL 14; n 
Cal. 5M. 



A person will not be discliarged oo Ix^"^ 
eorpui because he was refuaed a jnry trill 
■ I a justice's court. Sa Cal. 464. 

Tlie oQeuse of obtaining money ■ndct 
false pretenaos is not witliin the iunsdiotica 
of the police court 82 CaL 273; «4 M. 
468. 

A oonstable may execute a justioe's eeert 
warrant outside of his county, il [oopsrij 
indorsed. 62 CaL 187. 

A judgment imposing a defliiito fin*, i» 
ditaoting uDgtiaonmitirt until jfiid, to M*' 
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Haua for K definite term, hald good u againit 
lahnu rorpa* proceeiliog^ M 0*1. 169. 

Tb» DUsdeiiieaDOr of coniipirscjr under tec- 
tioB 181 of the Peual Code ii not withiu the 
iarudictiou al the Buperior court. 84 CtX. 
4S8L 

The criine of olitaininff property of the 
nine ol uine thouuud dnIUrt under ralie 
pretdDWS ie not within the juriadictiiui of 
tbf police court. 84 Cal. 468. 

Whea the juilgnieut for a misdemeanor 
ii [or & Hue ooly, it miiy also direct tliat 
the defemlanC Ih imprigooad nntil the fine 
Le Htiitied, apecifyiug the time. 85 Csl. 3<I. 

An iuformfttioQ for mindemeanor i» l*rreJ 
by the expiration of ooe year, if the defend- 
ant ha* not been abaeut from the itatb. 65 
CU. Sii. 

k manicip.-il ordinance againtt visiting a 
tWmLUug-house held not invalid. 80 (Jal. 

The jnritdiction of the police eonrt ii not 
affected by the oini^aion of tba conii>liiint to 
teC forth the time "f tha ofTeDte. 87 1^1. 42:i. 

The act providing for tha Mntanciiig of 
certain priaunere to the house of oo 
ii not uucouatitntiouaL 87 CaL 78. 



TL Felomu 

A defandBnt cuTiiiiit jastify an araanlt 
with a deadly weapon, nnteu the nse of it 
*u necos-iary to prevent great bodily harm. 
euCal. 601. 

It ia not the duty of a person to avoid 
d .ing; a LLwful act, evan though be believes 
that it W:ll cause hie opponent to attempt to 
foiiimit a cnme, which he will be oompalled 
to raaiat i>y violenca. 69 CaL 70. 

A second offeuK: oF petit larceny ia a felony, 
and in inch ciiBe the plea of not gnilty puiis 



4 Cal. i 






Goods sold conditionally, with the agree- 
ment that title should remain in vendor 
nntil paiil for, may be the subject of larceny 
by the Tandee. 83 CaJ. 501. 

III. Bail. 

After conviction of felony, the accused ia 
ant entitled to bnil, as a matter of right, 
peniltng appeal. 63 Cal. 176. 

Befiire the sopreme court wilt admit to 
Uil pending appeal, ajiplicatioa must be 
ma^e to 'be trial court 70 CaL 34. 

The supreme roart will not interfere in 
tlie matter of liail unless it appeara nurea- 
•nial'le to refnse. »! Cal. 183. 

In Sxing ba 1 the character of th« crime ia 
the chief eiemeDt to be cuDiidered. 62 Usl. 
IS3. 

IV. pROCBEDIKOa BEFOBa HAai9TBATE8. 

A warrant of commitment will be pre- 



Mere informalitie* before the coTomittiu( 
magistrate involving no iiibstHutial right 
will not warrant the quashing of an informa- 
tion. 69 Cal. 601. 

That the accused has been already arrested 
on proceedings still pending will uot affect 
the jarisdiction of the magistrate, or the 
validity of the information. 71 C»l. 384. 

A magistrate may hold the acouaed for any 
offense whatever which he lias been shown to 
have ooinmitt«L 73 Cal. 25^. 

The name given on the preliminary exam- 
ination, if fictitious, may be changed to tha 
true name in tba information. 73 t'al. 202. 

A party cannot be arrealeil on a coiiiplaiut 
in the form of information ai>it ln^lief, with- 
not any facts tending to show guilt. In such 
cases the accn*eil will be released on AaAeM 
(orpuM. 74 Oat. 1 U. 

A warrant of commitment issned on a 
charge of kidnaping and assault should 
show the name of tha party injured; bnt thia 
defect wdl not entitle tlie pnaoiier to be dia- 
charged on hahaw rOQ-m. 8.) C'lil. .109. 

Tha warrant of comn.itnieiit may ba 
amended so a* to correapood to the offensa 
proven. 85 OaL 309. See also 8fi Cal. 362. 

A stenographiir need not be sworn. 75 
Cal. 101. 

Safficient certification of stenosrapher. 7S 
CaL 10]. 

Examination IraFore magistrate ia not ne- 
cessary sa a prarequisitA to indiotmenb 
70 Cal. 328. 

Under section 869 of the Penal Code, th« 
reporter's notes iiiuat be certified to be K 
correct statement of the testiinouy. 77 CaL 
213. 

As a witness, ths reporter Pan refresh hia 
memory from hia notes. 77 Cal. 313, 

Where a cominitnient is invalid because of 
an omission in the indorsbtnent, it may be 
returned to the magistrate for correction. 
64 Cal. 598. 

Neglect in adding to the commitment an 
order for admission to bail will not render it, 
or the information tbereun, subject to be set 
aside. 84 Cal. G»8. 

A second information filed after the fint 
was set aside becanse of invalid commitment 
is not neccaaarily iuvHlnl. 8i Cal. fitia 

The jurisdiction of a person acting aa k 
committing magistrate will be preaumed. 
84 Cal. 016. 

The fact that the accnaed had lieen onoa 
before arrested for the same crime, and dis- 

-est or triaf. 77 C^K 183. 

In " miademeanor* not otherwise provided 
for, ''police and jn-itice's ctinrts have exclusive 
jurisdiction. 78 Cal. 656. 

A defendant cannot lie discharged on habeat 
eorfwi after committal upon re- e lamination, 
on the ground that a new roiiiplaint should 
have been filed. 85 Cal. ."(62. 

l£rTcir in the raling of aoc 
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trate 11 luliject to review in the auperinr 
coDrt, or ou >|ipe,M, bat u not groiinit for 
ducharge on liahaii corpus. 80 Cftl. 362. 

On d cbarge of felony, a magiitiate iliuulrf 
give the auL-uBeil ti>i>e toeoiploy coaniel, bub 
not deciiteil ai to whether he uoald provide 
him with couiuel iE too poor to employ one. 
80 Cal. 291!. 

Aperwin cannot Iwdiicliargedander AoVni 
corpiu after bli convictinii, on the ground 
that he was never examined fcfore a magii- 
tnte. 63 Cal. S5S. 

A coiiimitmeat which fails to have the in- 
donenieut re<juired by Ielw is defective, and 
eannot enppurl an infortnation. UCal. 598. 

V. Inforuation and InmcTNEirr. 

An infnimation cannot be set uide on the 

riund that the offoiiae was not coiiimitCe>i 
the county, nnlesaitio appears on its facet 
this point can tie reached ander a plea of not 
guilty. 08 Cal. 600. 

Section l.tS2 of the Penal Code, u to the 
time in wliich an indictment or iuformatioii 
mnat ba tiled, and the time in which tlie 
defendant must lie tried, allows no diacretiou 
to the court 85 Cal. 515. 

Au infnrmatinn for bribery in the InngUBge 
of the code is snificient. 68 Cal. 649. 

An indictment in the langnafce of the atat- 
nto i« eutlicient. 64 Cal. 607. 

Information uhargiug injury to pnblio jail 
held sutficieut u stating but one offense. (>6 
CaL 4:t4. 

A deftindunt cannot be prosecuted by in- 
formaiion until after examioatioo and com- 
milment, Ott Cal. 670. 

A ciiuimitment in the lanooage of section 
872 of the Penal Code held snfficienl:. f>8 
Cal. 576. 

An indictment for forgery in a single connt 
■etting out a series uf acl», either of which 
wouhl be forgery, does not charge more than 
one offense. 84 Cal. 667. 

Setting aside. 68 Cal. SCO; 69 Cal. 540; 
SO Cal. 601. 

Misnomer in as to the injured person. 00 
Cal. 236. See 85 Cal. 309. 

Presumptions as to. 68 CaL 676. 

Sufficiency of. 72 CaL 402; 72 Cal. 
384. 

Illneu of a judge is good excuse (or a trial 
not having lii-en had for sixty days after 
filing mf<.rmati»n. 69 Cal. 640. 

A trial on an amended information with- 
out arraignment or plea is error. 69 Cal. 
184. 

The di-trtct attorney may file an informa- 
tion aj.'ainst a 'leleiidant for any offense dis- 
cloned liy tlie deposition. S6 CA. 309. 

Ttie trial of a case cannot be prevented by 

Srohibition for mere irregularities. 69 Cal. 
D5. 

Information for assanlt with intent to 
morder is snfficient if in the language of 
•eoUon9&2oltheFaualCode. 70 Cal. OS, 



An information for carrying on a game if 
" tan " need nut aver defendant's owuer^ip^ 
or emptoymeut. 70 CaL 615. 

The aufficieucy of the complaiat will Bl* 
be considered on ka'^u coijmt Unless ths 
complaint is nia<le part of tlu record, d 
Cal. 368. 

An indictment charging a promiseory nots 
to have been eiecutcd by one person is not 
snstained by evidence showiug tliat hs sod 
another elecnted it jointly. 70 CaL 629. 

Ad information cliarging an offenae in tbs 
laugnage'of the ooUe held saflicieut. 70 Cd. 
116. 

An indictment in the langnage of the cods 
held sufficient, even though involving Isgsl 
conclnsious. 71 Cal. li>5. 

The act of 187'^ tn punish for stealing goU. 
iluxt was continued iu force by tlie eoda 
71 CaL 15. 

Au allegation of ownership snfGdaitlj 
proven by posaiisaiuu. VI <.'aJ, 402. 

Infiirmation for rape held sufficieut. 70 
Cal. 473. 

Several succewiire acta in an assault held 
as but details of a single offense. 70 Cal. 467. 

Information for araun held sufficient. 71 
Cal. 48. 

A complaint far vagrancy held suffidwt 
in form and mbstanre. 72 Cal 334. 

The fact that a complaint grciupa cartui 

does not violate the rule that only one of- 
feiisB must be charged. 72 Cal. 384. Set 
70 Cal. 467. 
On an information for Imralary. withont 

Socification of de irce, a verdmt of guilty sa 
arged is insQificieiit 73 Cal. 5S0. 

Clerical error in information held imma- 
terial. 73 Cal. 7. 

Information for murder held snfficienL 
73 ('ai. 365. 

Intormatinn for receiving stolen prnwr^ 
need not allege talne. 73 Cal. 22U. 

Information for libel held suHicient il a 
proceeding of halttu eorpu*. 73 CaL IIKL 

A commitment holding for nianslanghltt 
may b« the basis nf au infnrmatioa fsi 
murder, if the testimouy «arrauta it 74 
Cal, 642. 

Indictment of an election officer for brau^ 
of duty held sufficient. 75 CaL G27. 

In smdl cases it n>n«t appear that the eirM 
wsa committed knowingly aud fraudulently. 
75 Cal. 027. 

Au information for rnbliery describing tbs 
property as money allows it to be per- 
aoiinlty. 75C«L OM. 

An informatimi charging robbery "1^ 
means of force and fear" ne»d not allege it 
against the wirl uf the person robbed. Tf 
Cal. 08. 

A complaint for rinlation of an orilinanet 
need not describe the ordinance in fnlL 7t 
Cal. 687. 

An infoniwtioB toi Urosny mu*t »Il9 
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tlw thing to be the property of Wme penoQ 
otbur th&D the delaoJant 76 UaL 460. 

I^ncuf is Dnl ioclndsd in tbe crime of 
bnrglir;. 7S CiU. 67. 

IrTfgulmritf ia fomutioD of grBDil jnries 
11 not gronad to tat aaide indicCment. 76 

A motion for an arreet of jnilgment oaa 
odIj be Touniled on defects in the indiotDieut 
or infermation. 77 Cri. 30. 

Fnilnre to iiulom the deFenduit'i nanie on 
the indictment aa a, witnen u not ground for 
Mtting it laiile. 77 CaL 61S. 

An mformation for burclarj may desig- 
Mte the liniUling an oirned bja "company." 
77 C«L 445. 

A dcinnirer to an indictment for en.liezile- 
nenl held pmperlj sDitained. 77 Cal. 120. 

Infarnintion for obtaining money under 
Um pretenaea, if in tlie janguage of the 
■Utme, is auffieieut. 77 Ual. 173. 

iDilictmeuC for Forging » will held laffi- 
dent. 77 Cal. *j4. 

SufFotcDcy of iiiFormation or complaint are 
Bot generally theniselvea snlijeoti For inquiry 
<B h'bnu eoi-iw- 77 Cal. IM. 

lufnrmation for perjnry, eaiential* of. 77 
Cil. 12. 

An iaformation charging entiUDce into 
MT«al rcioing of a house, with intent to com- 
mit larceny, chargei but one offenas. 77 Cal. 
«5. 

Ai to what conduct conititntea a crime 
depend* wholly on the etatnte. Conttrnct- 
[ve Crimea are repnguant to oor lawi. 77 
CiLlM. 

The police puwer of the legiilatnre cannot 
cannot extend to punishing a person for ad- 
Tartisitig hii biiaincBS. 77 Cal. I6S. 

The legislature cannot delegate the power 
of declaring what acta will coastilute a mis- 
demeanor. 77 Cal. lOS. 

The digtiDction between acceasiry before 
the act and the principal ii abrogated, even 
U to any distinctions aa to the mode of iu- 
(omiation. 78 Col. 84. 

The strictneaa required at common law as 
to criminal pleading is not required under 
oor oode. 78 Cul. 84. 

It may be pnsaible to describe an oQenae 
without correctly namins ths person injured. 
79 Cal. 178- a r- 

A crime cannot be split np and proHcuted 
in parts, nor can a deieudant be convicted of 
tvD distinct crimes growing out of the same 
identical act 79 CaL 4'.^. 

An information will not be set aside be- 
eaue the accused had been once bsFore ar- 
nsted fur the aaiiie crime and dischsrjfed on 



Information for larceny describing the 
property as the property of two petsotll, 
ithont mention 01 parlnerahip, is sufficient. 
I Cal. 2L0. 

Information for arson held sufficienL 81 
Cal. QI6. 

Information for an assault with a deadly 
weapon oeail not speciiy the kind of weapon. 
81 Cal. 650. 

In such case, that the assault "was com- 
mitted npon the person o( one John Coffey " 
shows that a human being was the mlijecL 
Information in the language of section S49oI 
the Peual Co.le held snthcient. 81 Cal. 18. 

An infonniition for linrglary which omiM 
the word "felonionsly " is valid. 81 Cal, 
209. 

An information for an attempt to sztort 
money by a threatening letter held suffiaieot. 
81 Cal. 276. 

An information charging a crime in terms 
of legal concluHiona, without setting forth 
the facts, is iusuHicient to support a coovic- 
■'m. 81 Cal. IG8. 

An information is not always snlHcient it 
it is couc)ied in the language uf the statute. 
-• Cal. 168. 

Information tor the larceny of cattle may 
allege the agister to be the owner. 61 Cal. 
136. 
An information charging mslicions mi*- 
lief by the use of a poieonons anbstance is 
sufficient, if in the laiiguaKe of the statute; 
y be punished liy imprison- 
ment in the sUte prison. 81 Cal. SIO. 

Under the codes, as at common law, hna- 
band and wiFe are one, and cannut be charged 
with conspiracy between tb«m alona. 83 
Cal. 107. 

An information for the embeoIetneDt of 
the (nods of an asiuiciatiou need uot specify 
persons. 82 Cal. fi8S. 

Where an information is Gled withont rea- 
sonable or pnibatile canse, tlie accused may 
be released on ha/itiu loijim. The oommit- 
msnt of a proper officer on a charge of kid- 
naping the person he arrested is without 
probable cause. 82 Cat. 24a. 

An information signed by a dt Jado as- 
sistant district attorney appointed by a 
board of superrison is valid. SS Cal. 432. 

An information charging burglary with in- 
tent to commit larceny need not state the 
degree, and does not charge two offeosea. 
86 Cal. 238. 

An information sstting forth the facts con- 
stituting the crims of enbetzlament held 
snIEaient. 86 CaL 39.^ 

An information for perjnry against Ml 
insolvent debtor held sufficient. 82 OaL 



luFormation charing a person with 
eondncting a liaiiking gime For money states 
no oS..-nae, liecanse the statute requires it to 
bs "played " for money. The statute itself 
■ Tslid. 80 CaL 153. 



607. 



VL Dbmubrbb ahd Plea. 
A defendant n»y demur to 



sanit 
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OT iDForroKtion od the gronnd thst H it lorrad 
by the Btntnte of lin.itatioii. SS Col. 86. 

A voiJ in for ml linn cannot be the baiia of 
■ach a trial aa wouM oomtiCute " oace in 
jeop»r.iy." 68 C»L li 

A lilea of once ia juopardy U proper, if « 
Dutv is (Inly placeil on trial and ths jury 
aucharged witbont )>i* content or witliout 
legal ueiuuiity. 70 Cal. 17. 

If » plsa of not gatltv i« made by defend- 
ant'a attorney, and entered aa if made person- 
ally, the error ia imaiateriaL 71 CaL 395. 
Sen &1 Cal. 3:4. 

Tuii I'everaal of a jadgment for failure to 
Gbd tlia degree of criuia cannot be the lA'iis 
ofaple«»f "oncein jeopardy." 73 Cal. 58i). 

A voj.l verdict, except in certain caws, 
•monnta to an arainitial, and may be pleaded 
in Inr to a anhsequent anit. if the jury are 
diaciiarged vitlioat tlie defendant'! consent; 
and auJu couueut may be presumed. 7<i Oal. 
B7. 



484. 

A defendant indicteil for murder Knd c( 
TJcteil of mansUugliter. who aeoures a n< 
trial, cannot plead ■'once in jec^arily" 
to eitlier i^enae. 77 Cnl. 313. 

A pleanf " furmer acquit tat " and "once 
jeopiinly " mnat be eiitererl on the minute"; 
not, the jury need not couaider them. 77 C 






jeopiir.ly. 
When 1 



aet aaide on appeal cannot i 
a plea of "once in jeopardy " 
wneii a uew inal ia onlered. 77 Cal. 17li. 

A couviutioii fur aaaanlt is no bar to a 
ConvictTon lor rohbery, although the acta 
were siinultaneona. 77 Cii, 7. 

The fact tliat the accuiad had been once 
aireated for tlie aania crime, and dUchargeil 
by the magistrate, is no har to a second ai- 
reator triaL 77 Cal. 183. 

Flea of once in jeopardy held not ani- 
taiii.=d. 84 Cal. 441; 84 Cal. 408. 

An acquitta.1 on the ground of variance 
it be the baaia o( a defenae of once in 
U Cal. 178. 

slBUiiant atanda mute, it ia the 
duty of the court to have a plea of not 
guilty entered. 84 Cal. 484. 

A plea of once in jeopardy ia anatained 
afiaiuot a conviction fur libel, when the 
former conviction waa for a different para- 
graph of the aaitie article. '79 Cal. 428. 

An information ia not alwaya sntEcient if 
coached in tlia language of the ttatiite. Ii 
mnxt inlonn the accused, with reaaoiiable 
eertiinty. of the nature of the accusation, 
■O lliat lie may prepare hia defenar. and 
pleail the ju lament aa a bar to any aubse- 
queiit prosecution for the aame offense. SI 
Cal. !5a. 

Tlie fact that the deceased and defendant 
werd boib Indiana does not deprive the 
■nperior conrt of joriadiotion. 89 UaL 432. 



the gronnd that » defend- 
t haa not been legally committed by the 
igiatrate ia nut alluwalile. Tiie point must 
: inaile on the notce to aet aaide the in- 
nnatiou. 82 Cal. 020. 

A ileinnrrer to an inforinatton ahonld b* 
vrruled where the part excepted to mifffat 
I atrickeu out without remleriiig the inter- 
matioa inaulficient. 87 CaL 122. 

VII. Fbockeiiisqs aT Tbial. 

g variance of date held imina'eiiaL 
(iS Cal. 4.'M. 

An inapection of clothiiiji by jury will ha 
pF'- uined ti> be by consent of l-uth sulea. 
U8 (Jul. 670. 

An unler not prejudicial to the aocnaed 
held iinuiaterioL 68 Cal. G23. 

Absence of defendant from cnnrt-runm f«r 
a Kiouieiit held not prejudicial. OS I'aL 63. 

Tlie fact thnt tlie jnry wbiapertd to each 
othpr while viewing the place of the criuM 
lielil not auHicieut for a rokaraal of judg- 

A homicide is justifiable when necessarily 
(Oiiiiiiitled in the lawful attempt to arresta 
l>.-r~on H'ho ha* committed a felouy, with or 
without a warrant. 8-1 Cal. 231, 

All objection to a queatinn as to witneaa'a 
ii-|intation which omita "general " iiiuitspe- 
CI >. or It will be disroganled. 61) Cal. Iii3. 

A wi iiess cannot be crois-ex» mined oato 
I oorouer'a inquest. 68 



I n84. 



Til. 



qnestion, Whom did you eee watch- 
Dund! held not leading. liS Cal. 5S4. 
'itneas may be asked uhvLht^r a judg- 

ond sentence of fclnny hat been pnl- 
e I against him. 08 Cui. 584. 
ding law books to the jury if 



, if the 



1 thonii 
jury a 



the court r 



.tter. C9 Cal. 226. 

l'ikit)Minement of a triul to aecure absnt 
n'itiie<seij for prosecution ia within the dii- 
crctii.u of the court. 09 Cal. 22ti. 

Tim law requirin;; the court to admoiuik 
tliu jury at each adjournment ought to Im 
str[ctly complied with. 84 Cal. SUS. 

The exclusion of witne-sej from the ooart- 
roiiin ia discretionary. 70 Cal. 515. 

Application for continuance for absence of 
witiiesB residing out of tbe county mait 
show iaauance of aubpcena. 70 Cal. ^01. 

The court may ortfer the jury to viow tbs 
pretniaea where the crime «ccurre<I. 71 CsL 
liOJi in such caae a persuu may be appointed 
u> iHiiutitoQt. Id. 

The question " to whom did the liliel if 
fer " ia entirely for the jnry; it ia error to 
permit a witness to aay wlio waa iuteuded. 
71 Cal. 194. 

On a change of venue, what papers need to 
be transierred. 71 Cat. 602. 

All proceedings will lie presanied repiUf 
nutil Uie ooatrory ia shAwii. T2C»1. 117- 

D.q,t,:scbyGOC>^lC 
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Impropur lUtoniriiU of tl>B diitriet aUnr- 
B*J miut be objeoted to in the trial court, 
«rii]i;h obJecCiou is vkiTed. 83 Cal. 41B. 

Froceeiliiiga wben th« ch>rge of prior oon- 
rictinn was iDliKqaently witbdnwn. 73 
CiLGll. 

State conrta can try Indiana not memlicn 
4fanytnl>ehaTinR tribal Ihwr. 73 Cal. 635. 

The court haa discretion to allow a ilefeuil- 
•at to testify aft«r the jnry hu beau charged. 
UCaL568. 

A variauce of three months between the 
ioiormatinn and the proof held iiniuateriaL 
TSCal. 2W. 

The Uw liDuting croH-STatninations ap- 
plks to defeailant's testimony. 73 Cal. 243. 

Qneations tn a doctor uto ■tenilaril medi- 
al liook» held properly ruled out as jmma- 
teriaL 7S CaL 243. 

Qaeatiuna as to whether certain hypotheti- 
bI iacte vniild indicate iuaanity held proper. 
13 CaL 243. 

Aa order that all persons, uritb certain ex- 
cepCiooa, shoold be excluded from the coort- 
iDom held not in violation of the ri)fht of a 
puhlic trial. 73 Cal. 222. 

A variance between information and proof 
U to locality held iinmaMrial. 74 Cal. ISS. 

A delay granted after information is tiled, 
•t reqDBstoF defeiidanl, is notcaa^ie for a dia. 
ehartje under section 1382 of the Feual 
Cmle. 74 Cat. I>75. 

The defendant haa a right to hare the 
iDdge accompany the jnry wben viewing Uie 
hcvi in quo. 74 Cal. 560. 

The witneu cannot be impeached by hi* 
ititemeiita made at the preliminary exani- 
ination, aud reduced tii writing, unless it be 
fint shown him. 74 Cal. .169. 

A refusal for continuance because the 
counsel ii not prepared is not erroueuna. 75 
Cal. 41 1. 

Id what cases public prejudice renders 
a change of venue proper. 7ti C.iJ. 3:^8. 

Application for change of VRnne may lie 
ranewBiL from time to time. 78 Cal. 328. 

The absence of .lefendant'a cunuwl en- 
gaged in trying another case is no ground for 
continuance. Abeetice of an attnniey in at- 
tenilance on the leKialature is only gruoud 
Sm cuntinnance wben liis engHgement dutes 
prior to the session. 7ll Cul. "■■" 



Thecr 
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JDrun when their disquablicati 
76 Cal. 328. 

The ilefcndant's cnnnsel may be required, 
in hi^ opening statement, to cnoGne himself 
to the facts, the effect thereof, and his con- 
elsiions tberefrom. 76 Cal. 32S. 

A deposition taken pending a void infor- 
mation cannot Iw afterwards used in evi- 
dance on a new inforuiation. M Cal. 69S. 

It is the duty of the saperioT court to 
grant orders to take depoii Jons outside of 
the itat«, if mateHal. S4 Cal. 23. 

A motion to strike otlt improper evidence 
' Cix. Dio.— 4 



may be refused, ll ahoald be objected to ia 
time. 84 Cal. 4S4. 

The alluwance of leading qnestions is dia- 
cretionsrv with Uie court. 76 Cal. 328. 

Connsel for defendant may be forbidden 
from commenting on other venltcts in other 
caaes tried in the same place, anit from read- 
ing law to the jnry. 76 Cal. 32b. 

The court may refuse to settle bills of ex- 
ceotiims duriiiij the trial. 76 ChI. .128. 

The court cannot be too careful in guard- 
ing both itself and the jury from all aut- 
picioni of prejudice. 76 Cal. 328. 

The court properly refuses to allow coon- 
sel to argne law to the jury in bis opening 
address. 77 Cal. 213. 

Challenge of grand inry tor biaa. 77 CU. 
618. 

The rule of secrecy a* to proceedings be- 
fore a grand jnry is intended only for th» 
prntectiuu uf them and their witneases. 7L 
Cat. 61S. 

The competency of a witness aa to insan- 
ity is a matter for the court, witbiu its. dia— 
cretion. 77 Cal. 147. 

An accused who is not tried wittus niltj- 
daVB after the inlormation is Gled ianntan- 
titlad to his discharge, where the dtliy was . 
causeil by the fact that the court was en- 
gased in trying other casee. 77 Cid. 445. 

In a prosecutiou for murder, if theaecossd. 
cousenia to the exhibition of the clothing of 
the deceased, be Waives all objections thereto. 

77 Cal. 529. 

It is error to refuse to strike out an an- 
swer not responsive to the question, if prejn- 
dicial to the accuseil. 78 Cal. 317. 

If no exception ia taken to tlie testimony 
on the trial of a challenge tA the jury for 
actual biaa, the ruling Ihereoa cannot be re- 
vieweil. tiSCal. 3NU. 

A witness crma. examined as to vrliat ha 
said at a previous trial has a right to have 
the sta'emeut read to him. If . in writing. 

78 Cal, 317. 

Where the district attorney, .in :ar^ing 
for the adniinnion of improper t^tt in nny, pur- 
poaety attempts to prejudice the jury, it ia 
error to refuse to order him.to.desut. 7S 
Cal. 317. 

The jariadiction of the court doei not de- 
pend on the niauiier in which tlie aucii ■■■d ia 
lirnuiiht before it Tbe legality of an extra- . 
ditioQ cannot lie considureil. 7tJ Cal. M5. 

A writ of prohibition will lie to p-eveiit 
a anperior court from trying a [riiiiinal 
action of which it haa no jnriadicttou. 78 ' 
Cal. GS6. 

If the prisoner is present when joilgiiient 
is pronounced, it is all that is required. It 
may be entered afterwards in hu aiueno^ 

79 CaL B3I. 

The superior court has no jnriidii^tion in 
oommnn misdeuieauora. 7S Cal. fiSti; 80 
Cal, 344. 

A change of venne becaoae of pnbUa. 



D„l,:.cbyG0C>^lc 



CRIMINAL LAW. 



pvjndioe maj be baaed aa a priaoDer' 
■ffiilavit. SO CaL 296. 

SubiKenu for vitueaan to prnve aoch 
preiudioB, how obtained. 80 Cal. 2? " 

There U on authority paniiitctug a jnr; 
lo be taken to view a atser, alleHsd to be 
.one of Uie cattle ttolen, but objeutiona muaf 
k taken to it, or it ia waived. SO Cal. 533. 

It ia at beat a haxardaua prnceeditig, thi 
•andiug of a jury to view the pramisei 
vfaera an alleged orime haa been committed. 
'-Great cautioo ehonid be used in permitting 
it. 80 CaL 541. 



Subdiviaiun S of aection lO.'iS of the 
Peuil Code, authorizing a cliiiige of the 
place of trial, on the ap^lcation ol the peo- 
ple, without the canieol of tlie dufsudaut, ia 
iiAucfluatitutioiuL 87 CaL 343. 

Vin. DtSTEICT Attobiift. 

It ia the datj oF the diatrict attorney 
I aee that a defeodant haa a fair and impartial 
-trial, and that bs ba not couvicted except 
; by competeut and legitimate eTidence. 

Equally with the court, the district attw- 
.' ney u the repreaeotatiTS of th« law and jua- 

- tice, ahouM be fair and iniparcial. He ahuuld 
: remember that it ia pot bia aole duty to cod- 

TicC, and that to aae hia offiuia! position to 
-obtain a verdict by il legitimate and nufair 

maana ia to bring hia olHce and the oonrl 
1 into diatruat Xhe deaire of every lawyer 

to win hia caae ahould be overcome by the 
■ eonacientious deaire of a aworo officer of the 
. Murt to do hia duty, and not go beyond it. 
: 78 Cal. 329. 

An adniiaaioa of the district attorney that 

- heia prejudiced afcaiiiat a witness he is croaa- 
. •lamming, thongli highly iniproper, ia not 

il Eoranew trial &4 Cai. 4i>8. See S3 



■ Cai. : 



The court haa diaoretion to allow private 

- eouiiael to aaaiat the diatrict attorney, with 
his consent. S7 Cal. 348. 

Course of the diatrict attorney and judge 
held ground £or a reveiaal of the Judgmeut. 

- 79 C^ «tS- 

XX. JoRoita. 
A remark of a jnror to certain penoaa 
■ " it improper. 68 CaL BTIJ. 



a plea of "onoe in jeopardy," or acquittal. 
85 Cal. 383. 

A verdict of "guilty" shonld be aet 
•aide where the jnry have been influenced 
In their verdiot by any person, tbrongh the 
■ladinm of ■ newspaper or otherwise. 63 
ObI. 3HX 

The fact that JnT«ra slept in different 
Tooma while the ahariff slept in tlie corridor 
ftp not a violation of the mle itbat they 
■bavldbekeptiikaUMlr. ■UCal.ffil 



I It ia nnlawfnl to have the jnry Tisit tlM 
aoene of the crime, unless the accuaod b 
taken along. G8 Cal. G23; 70 Cal. 193. 

Hypothetical questions and crosa-qaca- 
tioUB may be put to a juror. 71 Cal. M8. 

QuestioDB not allowed for the purpoae at 
showing actual biaa held error. 7*2 C!>L 300- 

Where a juror becomes sick, a new- juror 
may beaworn in hia atead. 72 Cal. 49a 

Injury will not be preanmed because the 
jnry talked about the case among thenuelvaa. 
73 Cal. 345. 

Aal 
'"8 »i 
BoL 73 CaL 356. 

t the defi 
which causes the defendant I 
his iHat challenge, ia error. 73 Cat. 313. 

When a juror io hia deliberation reada 
uDButhoriard matter relating to the caae, it 
ia receiving evidence out nF court, under aec- 
tion 1131 oE the Fenal Co.1e. 74 CaL 482. 

It is the duty of the jury to reconcile ooa- 
flicting evidenca, if they can. 7ti CaL flei. 

The Formation uF an upinloa from newa- 

Rper reports does not ilLtqnaltfy a i>ror. 
Cal, 4k 

The drinking of iutoiicating liqum l^a 
, try deliberating in a capital caae, evao 
though served with the meal, ia gronnd 
for a new trial, regardless o( quantity and 
effecL 78 CaL 317. 

It is the province oF the jury lo raodera 
verdict in view of all the evidence. 81 CkL 
566. 

of the miecondnct of th* jnry 
m^e upon information and belief held 
" sufBcieaL 80 Cat. Z2o. 

A juror i* not necessarily incompeteat bs- 
csnse he ia not impartial. 87 Cal. US. 

The prasecntton may be permitted to chal- 
lenge a juror, after he has been swam, f«r 

■odcauae. 87 Cal. 117. 

X. EviDKKCi AND Pitoor. 
Evidence in a case held not tending ta 
prove couapi racy. 681). 113. 



isg more than ordmary acrntinj or treat- 
meat different from Uiat <k any other 
defense. 83 Cal. 39. 

Correspondence oF foot-printa, thongk 
atsle, hBl.1 proper evideuce. 68 Cal. S7fi. 
vttiiess cannot testify aa to general rep|. 
tation, until it it ahowu that he kaowa it 
69 Cal. 601. 

The burden of proof never ahifta from tki 
proaeention, nnleaa in case of new and inde- 
pendent facta not in the original (ransactiaB, 
ti9CaL 601. 

A witn«M may ba CI 
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rfitamant maila b; him in hia diraet taati- 
■wof . 69 Cal. 169. 

A witDBBi cannot tMtify u tn hia onder- 
tUuiliDg of th« iD«aniDg of wordi nwil in • 
tiaiBict. 69 Cal. 169. 

SuteiDsnt of deceaied mide initantly oo 
being ihot balil admiinlile, thouKh not is 
pcwDM of defenil^t. 09 Ctl. ISa 

ETidsDce Kgainat &D attorney chu-gad with 
■ml«iilem>-Dt. 69 CaI. ri6. 

Frandiilent intent ■■ ku element in embei- 
dament. 69 Ctl. 226. 

Hitnamer in party injnrod ia immaterial, 
and kind of money need not be apocifled oi 
proTCD. 69 C>1. 326. 

E'itleDceoEaneipert aat« lbs game oT but 
held imprnpar. 8fi Cal. B80. 

A charge of aaaaolt with a deadly weapon 
doH not inToWe proof of intent. 7U Cal. 98. 

Eviilence of •eU'defanae hsid oot aiifCcieot 
to warrant diatarbing a verdict of guilty of 
muiilaDghter. 83 CU. 38a 

A conspiracy cannot be proFsn againat a 
eo-coDipiratflr by the admiaaiona oF tlie other; 
bat when the conaplracy ia once proven, ths 
declaration of any coaapirator acoouipany. 
iag aoy act in cairyiog ont the design la evi. 
dsiice againat hia confederata. 86 Cal. 483. 

Where a party ia oonTicttid of an aaaaolt 
with a deadly weapon nnder an inffirmation 
to eoDimit mnnlar, the exctaaion oF evideuce 
U to the drunkennaaa of the deftnidant ii 
not error, becanae intent ia not apocittcally in 
tdItwI. 70 Cal. 9& 

ErideDoe of dmnkenneaa mast be reeaiTed 
irith greet oaatioo, and only to abnw mental 
condition and nliility t« form deliberate in- 
tent. TO Cal. 641. 

Dmnkenneaa cannot ba cona'Herad to 
deCeriniua on aaaaalt with a deadly weapon 
vith intent to inflict great bodily harm. ~" 
Cal.e4l. 

A defendant cannot relynpon his lionka 
eriJencB to show that property whii:h is 
dureed to hsTe been stolen has Iweu pnr- 
ehaieiL A litigant cannot atrengthen hia 
ease by his own declaration, either written 
or verbal. 86 Cal. 483. 

Bvi.lence as to sanity of defendant at the 
time of the trial U admissible. B5 CaL 300. 

A iWlly weapon is one likely to produce 
great bodily harm. 70 Cal. MI. 

Wlipre one, charged with larveny, as a wit- 
Mo ill hia owu behalf teatiHes to ^nrcliasins 
tiie pmperty from a third person, he may lie 
Gron-ijiainiueil as to anch porauu'a where- 
abnnta. 83 Cat. 874, 

A parson who cut* another with a knife 
cannot be ])ruper1y oouvioted oF a eimple 
auinlt. TOUil. 641. 

An immKiterial variance in the rlewriptiim 
oF Uie frirgery and the fnrijury itieli ia not 
(nanl for roverul. 70 Cal. 61. 

Gamhling iDstrninenta may bu uwd (o illna- 
Iratc the nature oE the game. 70 UiL 515. 

Oi.iinociiy, BvidenoB aa to tlie ileiemlaut'a 



immoral character ia improper and prejndical; 
but where the defendant himself ao testifier 
it ia without prejudice. 70 Cal. 621. 

Section 1103 of Ibe Political Coda caata 
Dpon a party charged with homicide tli» 
burden of proving justification, or circnm- 
atancea of mitigation. Any evidence that 
will raise a reasonable doubt is snffiuient. 
S3 CaL 380. 

A pmminory not« ia per«onal protierty. 
70 Cal. MO. 

Evidence of rape on a girl nnder ten yeara 
need not show reeiatance. TO Cal. 467. 

Where the fnot-marka are given in ari- 
denee, teatimony to ahow tliat they may 
have been mads by other* i* admuaibl» 

70 Cal. 682. 

A Bmseela bond payable on datee fixed 
by lot ia not a lottery ticket. 70 Cal. 632: 

A grand jnror muat testiFy on a motion 
to set aaiile an indictment for irregularity. 

71 Cal. ai2. 

The nnshaatity or oonsent of the child ia 
immaterial in an action against a procurer. 
71 CaL 611. 

Evidence of firat marriago in eoaea of 
biMmy. 71 Cal. 203. 

Evidence that defsadant was married nn- 
der an aliit held proper. 71 CaL 263. 

Marriage, once proven, ia pruaumed to eoa* 
tinue till death or divorce ia ahown. 71 CaL 



dence, thongh not recordcit. Tl CaL 17. 

The teatimooy of a aham aeeompliEa need 
not be corroborated, to convict. 71 CaL 17. 

Killine without nincb provocation im- 
plies malice. 71 ChI. 1. 

Venlict of mariler in the second degree 
held anstaineil 1>v evi.Ience. 71 CxL 1. 

A check drutiu with, no funds to meet il 
is a "falie token," uniier section UlOottho 
Penal Code. 70 CaL 116. 

Homicide being provsn, mitigating cironm- 
atancei muat be ahown, by a prepoiulerance 
of evidence. 71 CaL 1) 71 CaL 602. Per 
nmtra, 80 CaL 160; 81 Cal. 142; t.0 Cal. 20& 

The law preanmca malice in homicide. 71 
Cal. 602. 

Immoral habito of either defendant or d^ 
cea«ed not ailmiaaibta. 71 Cal. SdJ. 

Uiiod Faith essential tn exouse bonuaids 
in setf-ileFense. 71 Cal. BOa. 

Evidence which ia reletaut is not larred 
by the fact that it tends to ciiiiiiuut the ao- 
cuH»l with another crime. 7 1 Cal. 6J5. 

A wilneai who was present at an aMauIl 
may teatiFy aa to whether the defauilunt ap- 
iwi.r.-d raclonnl. 71 CaL 30h * 

Evrdeitce that • del'inlaut votnntarily d»- 
clsred th'it he witubl )ileul guilty it ailiitisai- 
ble. it the only iudncement was Iwint! told 
that iF he wxa gnilty, and ao pleailej, ka 
wontdgetaahortaenteaot. 7200.0831 '' 
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Leatlitig quMt'oni may Im pot to ma igno- 
nnt or atapid witueia. 72 CkL 69. 

A witneH called to impoach a statement, 
by ■hnwiiig other incnnsintcat atatpiiiBiit^ 
■n'ly be croM-axamlaKl ai to yet other atata- 
■U€.itiL 73 Cal. 345. 

Coavietioa miy b« bad on circnoutaDtial 
OTdanoe. 73 0al. fill. 

Prnperty oliuiiiad by false repmenlati 
held krceiiy, if aeoirad with felouioua iuu 
to "teal. 73 C».\. 378. 

I'rivita inapeatioD by a jnror of mme 
tte tiling Qaad a* aridunce will not be pi 
m/med prejudteial 73 L'al. 403. 

Evideiioe ma to venue huld auffident. 73 
Cal. 405. 

A party who oonteawi a prior convioti 
la eiiiitleil to hava all reierunue there 
QUiitud at the trial. T1 CuL US. 

Dying declaratiooa helil made uader ■ec 
of iinpeudiug death. 73 L'al. 4U3. 

E.T( ■ - ■■■' - " "- 

ftgaJDs 
•nt to 
635. 

Kridenoe held aaffieient to abow auault 
with deadly inteut. 7H Cal. 3J3. 

Himl iuiaaity held to be oo excnae for 
crime. 73 Cal. 2;£i. 

la a trial for niia offenM, eTidance of an 
affeii-<e committed in auotber couULy ia iiiad- 
ini-uiilile. 74 C»l. M. 

Ill a chtwgt of obtaining fnlae affiilarits to 
be uasit aa svidHDca, actual iutiiut muit be 
abaw>i. 74 Cai 30S. 

A deFeiidaiil'i drain rati on, wbsa part oF 
Ibe m aata, ia adiiiiiiaibla in hia favui. 74 
Cal. 575. 

On croM-siai||inatioii, it ia proper to ilinw 
Vt« hoatiiity of the wituesa, even if it iu<li- 
rectly ahows snmB fasts material to the de- 
feiKe. 74 Cal. 30, 

Evidence eh owing that th a defeadant went 
■riiied may Im met by evidence tbiit he bB<1 
krmeil hiiiualf for hu own pruLectioo. 74 
Ol\. 30. • 

A witnew who hai been mhlied maj be 
atkail it hu anspijoted ihat the defendant bod 
Coy inleution ol robbing him, bat the eftor 
iq thi« cue ia held iiau.tenal. 74 C^l. 3S9. 

A conapToey may lie prnvaa by ciruam- 
CUutial evidsooe. iS Col. 407. 

lu orler to oonatitats larueay, the prop- 
erty muet b« carried away, bat any reiioral 
of property not attuhail to aouieihing elas 
la.>iitGcieat. 7S C>1. 385. 
. A dcfeudaat may lie uked, on croaa-elam- 
JnaCino, if ha had been couvicted of felony. 
fToaLSSS. 



Evidanc* of Attempting to obitmet a rail- 
mud traok held snlficieut for oDUviatiun. n 
Oal. e70. 

An information for rape alleging force uti 
viideiice ia anatained by prnoi that ihe da- 
faudant adminiatarad an iiitoxicaCnift nib- 
aUnca. 75 Col. 323. In audi ca<B ev^.lean 
that the injured party ina ie cniuplainC whila 
it waa recent is proper. 75 Col. 3.3. 

Identity of person is prtjBiiiiiwl from idea- 
tity of name. 7fi Cal. 99. 

A defendant in liii own behalf cannnl bs 



die purpose of the ax LUiiu^itioa may be. TI 
Cal. 415. 

Ia avidence of a written admiasion. lerti- 
miiiiy is proper to nhow tliAt tlie acvii«d it 
the t'uie deuiared aha waa iuuo.eaL 71 
Cal. 415. 

lieiistaoea ia not neceswry to comtitots 
tha anine of laroeny from the periuii. 71 
U..L 4Ha 

Larcany is not tncln<led io the crime d 
bur,<lary. 76 Cal, S7. 

Kxpreas malice is necessary tn con<titatt 
muniur in the fi™t dagreo. 7li CaL 281. 

Threats, or a quarrel, boHC'er anci nt, k 
adiniaaible to ohow maliue. 76 Col. 57a 

Tlie abaanoe of a depositioD ia not gronal 
for coatiuuanct^ where the fu:t] on prorss 
liy others, and not coutraverlBd. 7iJ CiL 



Mailical books ara not admissible in efi- 
deuce. 76 CaL 328. 

What facts are admissible as evideace of 
ooiispiracy- 77 Cal. 7; 77 Cal. 491. 

The condition of an acunnpbce on tba 
day alter the orliiia Li adiiiissibld ifcsr 
proo' of the conspiracy. 77 Col. 4!ll. 

AIL docnmentary evidence niay b« read ts 
tile jury. 77 Cal. 618. 

If a docnment is offered for a <>pecia! piu^ 
pnae, it may be so limited iu tba in'tliu- 
ii.mi, 77CaL6ia 

Plight as an oTidanca of tra.lL 77 CU. 
147. 

A conviction for oiiault requires avi<ten{a 
(bowing intent, ability, ami aCLauipt. Tba 
same i« true of an auault with ■ daadlf 
weapon. 77 Oal. 293. 

Ill a trial for foUe iiiiprlwnmeDt, the prai- 
edition mnst prove iiiipriioiiitieiit, but tht 
ille',(ality will be preiaiiied. 77 Cal. 670. 

The signing of tha na^ie of another ii not 
of ilaelf folaa pertonatinii. 77 L'al. 43J. 

Oil a trial for obtaining gimls and* 
falae pretensas, a false reiire-Hiiibibiiiii, oileu- 
lated to miilsad. Is r<'levant. Tbis intent 
niny lie |;athemd from actd ami coiulnut T* 
coiiatitnCe the offense, there must l>a inUal 
to defraud, actual Iranil, falM iiretanac (ct 
perpetrating the fraud, and the pnipertf 
mast have bean given because of tua falM 
prebeu». 77 CaL 173. 

The taking awajr by a pledgor o( pledged 
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property, openly, ttnder miataka ot faeti i« 
»otUn»ny. 77 Cul. 171. 

In en h eu« tbe u:tan1 intent M ft qneitiOD 
fbrtha jary. 77 Cal. 171. 

All olijection going to the qnalificstions of 
u eipert iloue not reach the point of the 
ineoin) nteiicy of tba evidence. 77 C>1. fi29. 

No ileoUration of a cuoipintor, except 
«haC i« mide during the ooupir&c]' ■□i1 in 
eurying it on t, is competent evidonoe »g«iQ<t 
Ilia co-con gpimtars. 77 CaL 4M. 

A couvBrut.oii not ahown to raUte to the 
lilegeil crime ia not admiaaililaL 77 Cal, 

One who haa aeen.a placard maybe al- 
leve-l to give hia upiaiiin aa to it* identity. 
77 Cal. 494. 

IK-clnr.1 Linns made by tbe deceased prior 
lo the homioide are not udmiuibls. 77 CaL 
4M. 



77 



CtL I. 

On trial fikr obtaining goods nndar fait 
pretense of credit, eiidenoe that he had l 
■Bcb credit U proper. 77 Cal. 173. 

A written slaMmpiit of the evidence of 
defesiiant before a grand jury adinitled by 
him to be correct is adiniiaibi* against him. 
TI Cal. 618. 

A ilitfHiidsnt ma; be crosa-examineil to 
Itat his creibbility to the aauie extent as in 
the case of other witiieasea. If he den ei the 
aharge, he may be asked if a letter is in liis 
handwriting, or ai to whether ha did nnl 
threaLan to commit Ibe oBeDse. 78 Cai. 84. 

The do.hitig worn by the deceased at ths 
tims of the hoiniciiie is aitmisaible as p.irt of 
^rt»gata. 78 Cal. 41. 

Kviilence as t« bribery held competenL 
76 (M. les. 

Whera, to prove a certain fact, a converaa- 
two wiih a third person mnit ba ahown, 
■neh evidence is admisaible, and an alcep- 
tioD tn the rule as lo hearsay testimony. 78 
Cal. IliB. 

Il is error to allow a witness to tai>tify aa 
to what he haa learueit of the dBfaiid.iiit'a 
repntatinti since his arrest. 78 Cd. ItJO, 

When the defendant t«stifie« biograjihi- 
nlly, hs n<ay be a<ked, on cross- eiamiTinti on, 
if he wiu ever arreateil b«rore. 76 Cul. Id!). 

The Evidence in a case of bnrglary held 
nfficient. 70 Cal. Gfi4. 

On a chariiB oF an asuanlt with a piatol to 
wmmit nmr ler, evidence thut the acciiied 
proenrud another person at the same tine to 
"'"' " I |j roper as part of them 



Evidenoe of previona oriTnes, if not A- 
jecteil to, held not error. 79 Cal. 625. 
A warrant of extradition need not contain 
copy of the inilictmeut or the coiiipUint. 

If ra^lar ou ita face, it ia presumptively 
valid, on hahnueorpia. 79 Cal. 90. 

An assanlt without actnal intent to coith 
it rape, bat wiih the intenCinn to commit 
dnction, is simple assault. 60 Cal. 301). _ 

In a trial of a chaise of assault to commit 
rape, lewd and immoral conduct of the de- 
fendant with other girls ia iuadmiasible. 8S 
Cal. 17*. 

In onler to show the nffanse of an aisantt 
< commit rati«, force or intiniidatiun luust 
be shown, oiileaa the female is nnder the aga 
u( consent SS Cal. 174. 

M'here an act mqiiirea a particnlar intent 
to ba crimiual, snch intent most be alleged 
and proven. 80 Cal. 41. 

Id a trial for an aasault to commit mnrdel^ 
the burilen of proving justification is not on 
the dsFeudant, aa in trials for murder. 80 
Cal. 41. 

Kvidence aa to what cnnstitntea a banking 
game held aufficicut. 80 Cal. 153. 

Counterfeiting Bank of England notea !■ 
pnnigliabla nnil<.-r section 480 of tbe Penal 
Code. bO Cal. 285. 

The fact that conuterf citing is a crime 
uniter the fedfral tawa dncn not preclude 
puniahmeut under the state law. bO Cal. 
^85. 

Kviilenoe of em1>exilement by assignee For 
bi-nelit of creditors, 8J Od. 5a. 

Au offi^r ti> return Che money ia no defensa 
to a charge of einliuxzleJiLent. 80 Cal. o2. 

A mere preliminary question is not ob- 
noxious because somewhat lauding. S3 Cal. 



131. 



»Cal. 



at^l it, ia lanicny. 



Tating community property which is DO- 
der tlie hnsb'ind'a o.ntrnt from the hands of 
hia wife. With ij 
8J Cal. 4B. 

The question of criminal intent is a matter 
solely fur the jury. 80 Cal, 48. 

Evidence oi mere trespasa by the deceased 
is no defense to homicide. 80 Cal, :<4. 

Hypothetical question to ■□ exticrt. not 
based on the evideuce, ia improper. 80 Cm. 
34. 

In I 



D the a' 



On 



7a C 

a trial for poiaoning, it is prejmlicial 
for the judge to so queetion witiie aea 
' ipresaiou that he thought 



A witness may be imiieache 1 'ly proof that 

he teat tied di&ereQtlybEiora a uurouer'n jury. 

SO &>t. \m. 

Juat'tication or mitigatiDg eircnmatancea 
need only be proven to create a reasonable 
doubt of giiilL 80 Cal. IliO. Overruling 61 
Cal. .%)5; G.1 CaL 432. 

Inteutiuii ia presumed from what the acli 
indicate. 80 CaL IGO. 
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Flight M tanding to pro*a gnilt. 80 Cat 



TUe crims of recaiTing itolen property 
doei iiitt ilepend an tha ytlaa of the prop- 
ert)r. 80 C&l. 538. 

la a tri«l for robbery, v»ri»nco between 
the iuforinKtlon and proof u to the nwoor- 
•hip of the property u imouitariaL 80 U&L 
SOS. 

' £ dsfODdiuitcuinotbecroM-exanimed oon- 
oeming other orimet committed by hini. 
SICbI. 113. 

Evidence to prove the Tanne of the crime 
held >ufficient. 81 Cal. Z7Q. 

The deposition of a witnesi, tkken mt the 

Climioftry eianiinfttinD, who cannct be 
nd, and haa probably left the atate, may 
be read at the trial. 86 Cal. 421. 

Variance ai to the content) of ■ threaten- 
ing letter held not material 81 Cal. 275. 

Fact* ooaititating frani moat be pleaded 
with particnlarit; in both civil and criminal 
oaiea. 81 Cal. ISS. 

An inatraction that mitigatinn or jnatifi. 
'Cation innat be prorap by a preponderanca 
til evidence ia erroneoua. 81 CaL 14:!. 
AarmingSO Cal. ISO; 80 Cal 296. 

Alleged "dying declantiona '' held not 
kdmisaihle. 81 CaL 142. 

In a trial (or perjury, an incompleted aen- 
tence in a bail band held not mfficient to 
■Qstain the charge. 81 Cal. 201. 

Thefact that a defendant has pleaded guilty 
•nd withdrawn it is not evideuoe aa an ad- 
mission or confession. 82 Cal. 617. 

Evidence did not warrant the conviction 
of any crime against a peraon who killed 
another in the act of forcibly preventing him 
from harvesting hia crop, aown by him on 
land in hia excluaive posaession. 82 CaL 38. 

A confesaion made uader tlie advice oE the 
■herjff ia not volonbary. 84 CaL 698. 

Coiifessiona caused by the inducements 
held out by peraoni iu authority ire atwayi 
inadmissible on gronnda of public policy. 
84CU. 698. 

Teatimonj neceasary to corroborRte an ao- 
Oomutice need not be atrong. 84 Cal. 480. 

Wouuda. and declarations showing aaense 
of impending death, held snfficieut. 84 Col. 
48 1. 

Flight ac an evidence of guilt may be re- 
bntted by showing it to lie earned by dread 
of pnrauit from the frieuda of the asaaulted 
peraon. $4 CaL 27<j. 

Evidence to prove that the relatives of the 
accused sought to bribe a proaecucing 
nesa is not aduiiasibla. 84 Cal. 276. 

Where an officer ia charged with the t 
.icide of a priaouer, an inference of guilt (an' 
not be drawn from his upiiirct to ssarvb the 
deeeased for weapons^ 85 CaL 231. 

A wttaaas oaunot be asked. Cor the parpoee 



of degrading him, whether he had not apait 
* certain night in a honaa of ill-fame many 

outha after the data ol the alleged critf, 
1 CaL 631. 

A witness cannot be contradicted on irrst 

'ant on collateral matters, for the purpoa 

of eliciting something on which to imueadi 

'lim. In such caaa the court ahonlil not 

dlow any contradictory evidence. 81 CsL 



651. 

'here the evidence, even as to mnrder, is 
lictinK, the verdict will not be diitarbal 

84 Cal. 573. 
4 qocation as to whether a certain thiai 
as not apt to give riae to trouble is objae- 

tiouable, aa calling for the inf«reiice or epia- 

' n of the witnaaa. &i Cal. 673. 

Expert evidence as to how far off powd«> 

marks could he made held admiaaible. U 

CaL 673. 

A court, in its diicretion, may allow awit- 
iss to testify as to what lie had testified IS 
I a previous occasion. St C'^I. 573. 
A preaomption that an nnlawiul act wM 

comuiitteil with unlaw Tul intent is dettraycd 

when a reasonable doubc nf guilt ia nussd 

by the evideuce. 86 CaL 144. 
Previous conversations held by defendslt 
it connected with the particular crime, but 
a general threatening oharaoter, held ad- 
issible. 86 Cal. 403. 

Upou a trial for emt>ezzlement, eridoiM 
adniisaible to show that the deiendsnt had 

. jmmittad previous acta of embexzlBuiaal 

against the same peraon. SU Cal. 39;l. 
A defendant in a case of homicide dsbI 

only prove ciruumstances of eicuae, jcsbfi- 

Bonabla doubt of bis guilt A prepondenasl 
of evidenue is not necessary. H6 Cal. 144. 

When the supreme court haa revsracd il 
order granting a new trial after a cuuvictloi 
for cnme, the accuaed muit be aentencsd 
[or such crime. 84 Cal. 441. 

Evidence to inpport a conviction of grasd 
larceny heU lufficient. 8i CaL 291. 

Evidence oF obtaining property under falls 
pretenses as to a hank account held iniafl- 
cient. 84 Cal. 37. 

The crime of obtaining property nnd* 
false pretenses ia not within tlie jnrisdictisa 
of the police court. 84 Cal. 468. 

Evideuce as to false mi<repreaentationsBl 
to t lie of property held suUicient to snilsia 
a conviction for obtaining uiouay under falM 
pretenses. 84 CaL 468. 

Wliare a defendant admits a prior oonvis- 
tion, it ia error to introiluce the pnrtinssf 
the indictment that charges it. Such ernx 
is not cured by an inatruciiou to ignore it 
81 Cal. 449. 

Oil a charge of stage rn1>l>ery, evidesM 
I that at one time the accuaed waa i'l i>nflM' 
I sion of bnrglara' tools is not aduiissihie. M 
I Cdl. 440. 

I It ia not adnuHible to allow an axpettli. 
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taatify u to how ■ certwo gaiiie of "banco" 
ia played, if the niiM «u not thit actually 
^jeA by the deCeudanta. gS Cal. 376. 

A plaiutiff wbobuleBtitied aa tnan injury 
may Im aaked on crow-examiDatiou m to 
wbather ahe called for ■ doctor. 87 Cal. 461. 
A treipniser on a train ia not justiGeil in 
^Dotin); a brakeman who attetn|)ta to put 
htm off, when he can g«t off with aafety. 87 
Cal. SSI. 

Eviileace that tba defendajit believed that 
the deceHied was anned CBDoot be reliiitted 
by the evidence that be waa Dot in the habit 
of carrying arm", or had refused to i;o armed 
en the mariiing of the homicide. 87 Cal. 346. 
Evidence to abow tba peaceable chaiacter 
of the deceased cannot be Eiveti nutil it haa 
Sntbeen atUcke.l. 87 CaL 349. 

Eviilence whnUy incompetent, but ad- 
mitteii witlioat objection, cannot be rebutted 
againit objectiona. 87 Cal. 349. 

ETideace of ft convemtion with which the 
defendant haa not been ahawn to have been 
eonnected ahoald be (trioken out ou motiou. 
B7CaL 349. 

Evidence of a converaation of a witneia 
with the defendant relating tu threata of the 
defendant toward! the witneaa is incoinpe- 
tent aeaioat tbe defendant, it not appeannfi 
that £e converaation was cominanicated to 
the deoeaaed. 67 Cal. 349. 

A certified copy of tha entriea in a }nB- 
tiee'i docket ia yi-ima faHe evidence of tlie 
beta atateil, and admiasible in an action for 
malicioiu proaecntion. 87 Cal. 629. 

Evidence that the defendant waa informed 
that the deceaaed waa t dangeroua man is 
competent aa tending to ahow that he be- 
haved that he waa in great bodily danger; 
but it u not competent merely to prove tliat 
defendant waa warned to look oat for tlie 
dawued. 87 Cal. 349. 

The mere proof of the bomicide doea not 
eaat upon the accuaed tbe bnrdea of proving 
ttat Uie killing waa jnstifiable or waa only 
DiantlaDsbter; it ia aufEcient if the evidence 
lor tbe defeudant raiaea a reaaonable doubt 
of hia guilt 87 Cal. 349. 

Dying declarationa, to be admiasible, need 
■at atate that they were made under a aense 
of impending death, if it ia otherwiae ahown 
that they were w made. 87 Cal. 1 1 7. 

Where tbe deceased mads a verlAl atate- 
■lent, which waa subatantuilty reduced to 
wiitini and then signed by him. it becomea 
hia dying decUration. 87 Cal. 117. 
See Evidence, and anbheada thereunder, 
■ XI. Instbuctiohs. 

An inatTDction that ia mialeading ie groand 
for a Dew trial DS Cal. 549. 

Initmctinn^ on the aubject of conepiracy 
KTOro.ed. USCA 113. 

ti<e omiaaion to atate "that belief should 
be to a moral certainty "held not error, be- 
eanie not requested. t>8 Cal. 431. 



appn 



Inatmctiona aa to the degree of mnrdeB 
heht proper. BS Cal. 101. 
Inatrurtioiia H to aelf-defeiwe held proper. 

70 Cal. 5SI. 

iDBtrDLtiona aa to sxtenaating circnm- 
stances, and the penalty of inipiiaoninent 
for life, belli proper. 68 Cal. 190. 

Instructiona aa to what cnnstitu tea a deadlj 
weapon held correct. 09 Cal. UOl. 

A refcaal to inatrnct aa to jnatifiuble M- 
cault held correct. 69 Cal. 601. 

InBtmciioiis aa to BD aBbi reviewed aad 
oved. 69 Cal. 662. 

aa to maoslaoghter properly 
refused, because the crime waa not mao- 
slaughter. 1)9 Cat. 652. 

Tbe maxim, faUui ia ununt. /ahmt in omnf- 
bua, iovolveatheelementof Willfulfalsebood. 

69 Cal. 'jae. 

A court may adviae a jury to acqnit, bat 
the jury are nut bound by anch advice. 70 
Cal. 17. 

At a trial, when one of diflerent vprdlcti 
ia proper, omisaion to charge tba jury aa t« 
their power to convict for the leaaer crima 
ia not error. 70 Cal. 641. 

.Inatruction in forgery held proper. 70 
Cal. IDl. 

An inatruction that a jury might con- 
vict, though they might not be entirely 
aatiafied that defendant &od no other peraoB 
committed the offeaae, ia palpably erroneona. 

70 Cal. lAX 

luatmctiona mnat be in writing, or takek . 
dbwn by ateiidgraplier. 70 Cal. l>4:i. 

CerUin in'tmctooa at to aelf-defenae held 
proper. 85 Cal, 231, 

Instruction aa to the effect where a wit- 
neaa is found to teatiCy willfully faJae, 71 
Cal. 39S. 

loatructiona aa to defendant'a intereat i* 
the auit held proiier. 71 Cal. ). So, also, aa 
to the interest of dcfrndant'* relativea, wh* 

InstrDctiii&B as to tbe law of aelf-defena* 
held misleading. 71 Cal. SU9. 

Apparent necessity and good faith aa an 
element in the doctrine of aeU-delense. 71 
Cal. 569. 

Aninstraclion, "if Jon bel-Bve the derend- 
ant guilty, yon innst so Hod, noLwithstand- 
ing bis good character," held proper. 72 
ChI, ^16, 

Inatnictiona as to circnlDstantial evidenoe 
held proper. 72 Cal, 682. 

InstmctiotiB aa to tbe meanaoF proving in- 
tent held proper. 72 Col, B2. 

Failnre to inatrnct on a point ia not errMV 
if not requeatoil. 72 Cal. 46, 

InstruiTtioiis aa to reaaon.tble doubt and 
the distini'tinn between murder anil man- 
alanghter approved. 72 Cal. 009. 

Instmi-tiona aa to reaaonable doubt held 
amiiigo.ina, but not mialeading. 72 ChI. 62:1 

InBtruotion that an act ia "willful," if 
dgue with UeUberKtioiii «ad not tbrut^gk 
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•arpriw, contiuion, or mitteke «t Uet, held 
proper. eS Cal. 434. 

loitructiooi which Mnnna » tsct nndia- 
pnteJ belli not erroiieoiu. 73 CU. SS3. 

Instruotioiu u to lanHmy held not pre- 
jndiaial 7^ Cat. 69. 

Inatmctioni in ram* of receiving ttolan 
goods haid erroneoiu. 72 UaL 4fi9. 

Fallun to uutroct on o«rUua pointa, 
where no requeata wen made, hMd not 
error. 73 Cal. 511. 

InBtructinnB aa to the taitimonj of ewit- 
KMawiUfallyfatM held proper. 73 Cal. 611. 

Felonious ioteot ai a neceaaary element in 
grand Ureeny. 73 CaL 378. 

loitructiona under 3)84 of the PoUtioal 
Code held erroneona. 73 Cal. 406. 

Inatractioa which omits refarenc« to a 
eon* iction of a lower grade of offenee ia not 
arroneoui ia the abaence of eridence tending 
to ihow it, 73 CbL SW. 

Instrnctioni aa to the right of aelf-defaiua 
t^proved. 73 CaL 236. 

loatractintia aa to murder in the flrat de- 
pee held crniaeoua. 73 Cal. 631. 

loatmction aa to the unexplained poaaea- 
(ion of atiilen good* aa an evidence M guilt 
held not prejudicial. 85 CaL 374. _ 

loatmctiona aa to the corrolKiration of an 
MCnmplice held (jroper. 73 Cal. 348. Any 
erideiice Cemliog to anch oorrolioration held 
nfficiant Id. 

Instructiona aa toaaaault and asa 
a deadly weupon held proper. 74 Cai. 407; 
78 Cal. ?-'0. 

Inatructinni in a caae of ohtaining faUe 
evideiioe held erronenna 74 Cat. 306. 

Inatractiona that the rectint poaaeaaion of 
■tolen gooits rainea a presamption of guilt 
betd error, though modified. 74 Cat. 81. 

An inetructiau that Sight ia an evidence of 

Eilt ia erroneona, ifit aaaumealhat which " 
ipule^l. 74 Cal. 642. 

An iuatruction aa to juatiSable homicide ia 
Bot erroneoua becanae of not going inb ' 
tailt. 74 CiLl. 642. 

An inatruclion that the "killing wm 
4iiputi!d " ia erroneoua, where no ailml 
waa ninda or involved in the defeoae. 
Oat. 3a 

Instructioaa a* to the weight of evidence 
held proper. 74 Cal. SSB. 

Inatructinna aa to ^rand larceny and rea- 
wwaljle doubt held not proper. 85 Cal. """ 

An iiistructioa whion aaanmea guilt 
be cured by a anUaeqaent caution. 7S Cal. 

aoe. 

An instruction on inaauity wilt not be held 
orroaeouB, iu the ab«ence of the evidence. 
7£ Cat. SOG. 

Iu a priiarcation for anaaaanlt tomnrder, 
vhere the evidence ahowa a ibootinKi it ii 
not error to rufnaa to inatroct that the de- 
Candaut m'ght l>e convicted of a aimpls aa- 
Mult. 76Ca]. 521. 

A eonri, if requeated, nuut charge the jury 



that the bnrden ia npon the pToaacntioa t* 
eatabliah every element of the t:rinii>of which 
the accuaed may be convicted, beyond a 
reaaonable doubt." 76 Cal. 386. 
Worda preliminary to inatmetio))* need 
it l>a taken down by ateuograuher. 76 CaL 
281. 

Refnaal to give inatructioni alrr«dy cov- 
ired by the other inilmctiona ia not error. 
<S Cal. 62t. 

Inatractiona in a caae of ctrenmatantial eri- 

Iriioe aa to "the auperior nnuiker of proka. 

bilitiea, " and aato tha " denraB of certain t;,' 

d impropar. 84 Cal. 449. 

t ia error to inatroct the jury that tb(? 

■t acqnib, "unlaaa they aeriouaiy buLeva 

the defendant guilty." 84 CaL 31. 

It ia not error to inatruct a jury Uiat 
before they find a verdict of guilty, ihtit 
opii)ioQ "niuat nearly apprwuli abacJot* 

otion." 84C»l. 31. 

Mrtiiin inatructioD that witnesaea wlu 
coofeaa to being criminala ought not te 

lion the same tooting with honest mea 

to lie proper, bnt ou the verge of error. 
84 CaL 31. 

itructiona are no part of the record, nn- 
ailoTaad by tha judge, or embodieJ in a 
f exoeptioaa 77 Cal. 178. 
i>lence offered for a upecial pnrpo^n may 
be ao limited by the inatructioni. 77 CaL 
■■"8. 

Inatmctiona aa to lalae peraonation. TT 
Cal. 436. 
~ Itructiona aato conspiracy. 77 CuL 4H. 
Itructiona aa to bribery held iinproiiac 
7B Cal. 160. 

An iiiatniotion aa to how tha intentioo 
'ith which an act waa dnne aliould be dir 
uvered held correct 78 CaL 4t. 






argeol 



tnted aimple i 
307. 

Inatmctiona in a caae of an aaaaiilt with 

tent to mnrder held erroneoua, beoaosa 
omitting "intent." SO Cal. 41. 

Instruction aa to ^ilty poaaeaaion of 
coiiiiterfeitiog tool* held correct. 80 C>L 
^86. 

An inatmotion that homicide committed 
in attempting a felony ia uarder held 
proper. 80 Cat. 122. 

Ad inatruction that where Uiere ia a coa- 
epiracy to commit a felony, a munler cmt- 
niilted by any conspirator iu carrying ii nat 
is mnnler in all, halil proper. 80 Cat. 121 

Inatroctiona as to mitigating circnir 
atancee and impriaonment for life heU 
proper. 80 CaL 122. 

Iiistmetiniia aa to flight, liable tn prejadiM 
the case of the defendant and inialrad tb* 
jury, held ground for a new triaL 66 CaL 

InatTuctiona a« to eicuaabls homidd* 
, held proper. 80 CU. 16a 
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IiutruetioDa m to bacdan of proof helJ 
trroneras. 80 Ctl 390. 

Aa iiiFtractioii that awamM the guilt of 
a« dot eadanl u error. SI C&l 1 1 3. 

Instractions nnt anthenticBtad by the 
Judge or in the bill of exoeptioni will not be 
eoiuidereiL 81 Cftl. 209. 

Initmctions u to the felonioai intent 
npoa n trial tor Iwceny held propar. 85 
Bis. 

laitrnvtinni ilreiirly pjvsn in inlMttuc« 
BMd not be repeated. 85 CaL 231. 

An ambignaus or Diigiammatical inatrnc- 
tion held not aeaeiULTily miileadiug. &i> 
Cti. 424. 

The presninption is, thit the iastrtietioni 



la equity cueg, the verdict oF the Jory is 
■Mrely adviMiry, sn'l error in the initrnctiom 
i* immatenal. S5 Cal. 205: S5 Col. M2. 

An instruction that the defeniB of an oliU 
ahoald lie inbject to a rigid acrntiny, while 
improper, ia not gtonnil for reveiaaJ. 85 



Cal a 



) of IrUj 

Cal. 3O0. 

InstmLtiona as to the poaaeaaioD of atolen 
fooda ai evirlnnce of the bnrglary held 
pn^r. 65 CaL 374. 

laatrncliuiii aa to Uia right oF an officer to 
diaarm an arreatul peraon. 85 Cal. 231. 

InstrocCioo in a caae o[ homicide, aa to 
the doctrine of aelf-dafeoae, held proper. 
85 Cal. 211. 

Failnre to give iiiatrDotion aa to the oom- 
niaainD oF a reluiiy, when material to the ctue 
of tba defenae, lietd gronad for reveraal 
8S Cal. 231. 

loatmctiooa on an iofomiation charging a 
defearUnt with participation in a same oF 

n held erroneoua, bnt not prejudicial. So 



Cal.eW. 

Inatmction aa to reaaonable doubt in 
trial for larceny held proper. SG Cal. 568. 

A mere atatement of admitted facta ia no 



dance, auil ia not erroneoua. 85 CaL 568. 

An luatroctioii conveying to the minJa of 
tka jory that defandant'a witnoaeea were 
dimputable ia clearly erroneoua. 85 CaL 

Inatmotiona aa to oinmniatantiBl evidence 
and tlia nreuwicy of "moral certainty" held 
proper. 85 Cal. 421. 

Inatmotiona in relation to the defenae of 
an aUli held nnneceaaary, bnt not erroueona. 
SG CaL 40.1; 86 Cal. 226. 

An iual ruction that the bnrden waa on 
the deFundant to prove hia defense of in- 
auiity by a prepooderaooe of evJJance beid 
■at prujndioial under the apeoial eircnm- 
itanoea. 66 C-l 295. 

An inatmction takauBCrhUtni from jNotioB 



1 106 nf the Tenal Oodo ia not crranMHia, Imt 
ahonlil be accompanied by an iiiatmctiou aa 
to reaaonable doubt. SU CaL 225. Sue 86 
Cal. 1*4. 

An erroneoua inttructinn an to BplF-i1e- 
fenae cannot be prejodioial, where no auch 
deFenae to the cliarge ia attempted to be 
proven. 86 Cal. 2:;E, 

A portion o( an initrnctinn n to "poaai- 
ble dunbt" held meaningluai^ but not ground 
for reveraal 86 Cat- 32i>. 

Ad inatrnction which refara to the homi- 
cide I ~ 
Buumptiot 
where the defenae ia an alil.L Bli Col. 329i 

Inatructiona muat be construed aa a wlmle. 
Tf the eutire charge is anfficieutly accurate 
and free from prejuilicini error, the judg- 
ment will not be reveraed for minor defect*. 
SU Cal. 329. 

A jury ahonid not tie instructed that thejr 
are bound to proanme wliat tbi proaecuting 
witneaa aaid waa trae beciaee he waa not 
contradicted. Such a charge violates aection 
19, article 6, of onr coniutution. 86 CaL 



An instmction that the testimony of do- 
fentlaota ia not entitled to the atme eonaid- 
oration aa that of a person not chHree<l vrith 
a crime held imprn)ier, bat not ground for 
revemaL S6 Cai. 3J. 

If areqneated inatruction containa teveral 
propoaitions, one of which ia erroneoua, the 
court may refnae the whole iustmctien. 80 
Cal. 497. 

Larceny in the appropriation cE loat prop- 
ertv, inatrnationa aa to, held propar. 81 
Cal. 13S. 

Inatructiona aa to defendant'a good efaat- 
aoter held not erroneous. HI Cal. 566. 

It U error for the court to convey to ^w 
jury the idea that defendant's witneaaea 
wereoE a disreputable daaa. 85 Cal. 368. 

An inatructioQ which amames or iiitplioi 
the guilt of the aocuaed ia erroneoua. 81 
Cal, 142. 

An instruction defining a reaaonable doubt 
aa "auch a doubt aa would induce a man of 
reaaonable firmneaa ami judgment to act 
upon it in matter* of importance lu hiinaelf " 
87 Cal. 117. 



Xn. VBBSItT AND JvDaUBNT, 

In a proaecatiou for grand larceny, • v«r. 
dictoF "guiltyaa charged " iaauffioieut. 70 
Cal. 42a 

The requirement of aection 1200 ot tha 
Penal Code as to aeotauce held complied 
with. 70 Cal. 469- 

Assauit cannot be pnnixhed by both fine 
and imprisonment. Tl L'al. 624. 

A seuCence may be amended within rea- 
amiable time. 71 Cal 624. See 72 Cal. la 

A mere clerical error in the judgment will 
not avoid it. 71 Cal. 384. 

The act peitnitting mioon, afUr eonno- 
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tion, to be dsliverpd to the cnitod; oF 
certkin charitabla corpuratioiu held valid. 

71 Cal. 627. 

A penon guilty of \ prior conviction can- 
not be lontisncea to ttia honie ot correction. 

72 Cal. 10, 

Failnre of aconrt tnk^opt •recODiDieiiili^ 
tion to mcroy held not icruuDd for rsvertiJ. 
72 CU. 117. 

Sautenre of fiftj yrar* tor robbery held 
not ezcesaive. 72 L'nI. 69. 

In k trial for an auanlb to commit mnrder, 
a verdict of " guilty " U aumciaut. 78 CaL 
S4». 

On conviotion of a man whn Bdimti a prior 
oonviction for larceny, tlie aentence sliouiil 
be that of a ca^e of iirevioua oonviation. 7<! 
CiJ. 438. 

Where the «vi<Tanoa ia conflicting, tbe rer- 
^t will not be diaterlwil. 73Ci>,L ja«. 

A priaoner will not be releaaeci on luiimui 
eorplf becaaae the jmlgniaQt faila to recita 
tbe data of the offetiae, or that it had been 
teloaionaly committed. 7G Cal. 226. 

Under an iii formation for an aaaaalt to 
eommit mnnler, a party may be convicted of 
an aaaanlt vith a deailly weapon. 75 Cal. 
407. 

Wben a peraon ia oonvictad of two erimeB, 
bia lecond impriaonineut befcina when tbe 
flrat eiida, whether apucified in the jadg- 
mentornot. 70 Cal. B14. 

A judgmeat under a city ordinance mak- 
ing it uiiUwrul tn viatt a place for tbe prac. 
tice of ^mbling U valid. 76 Cal. C87. 

A verdict oC tcO'I^y ■■ charged on an infor- 
■nation for mnrder, withiml ■pecificatioa of 
dwree, ia invalid. 73 CaL 38S. 

A commitment oti a judgment need not 
recite the details allowing regularity tA aen- 
tence. 83 Cal. 6;D. 

Impriaoiimenc in the atate priaon involvea 
banl labor, and where a jnilgmaDt is for im- 
priionment in a atate priaon and alao a fins, 
or in case the fine ia not paid, then addi- 
tional im priaon me lit, aoch additional impria- 
onment can only be bad in the coaoty jail. 
7S Cal. 306. 

diacharged from banl lalioc 
by liabeia cotjnu. 80 Cal. 201. 

A party I'iolHting a town ordinaace oinnot 
bo iiiiprlaoned in the county jaiL 81 Cal. 
109. 

A priaoner wilt not be ditcharged on hcJiena 
earjau becaaae bs waa denied a jury trial in 
a jnative'a court. 82 Cal. 4A4. 

The code providea fur imprisonment aa a 
■neaoa of enforcing a fine far miademeanor. 
S2 Cal. 454. 

In felonies if a fine be impoead in addition 
to impriaoDmenC, the defendant, at tbe end 
■nch inipriaonment, may be diacharged on 
haheai, eo-wia. 82 ('al. MS; 83 Cal. 388. Sae 
78 Cal. 304; 82 C*l. 274. 

In reoent yoara 



ment for finea baa reenlted in gmt oppraa- 

einn in imposing on defendanta convicted of 
trivini ofienaas extreme ami crrrl teniia of 
impriaotiment. (Conoiiriing opinion of Ha- 
FarlamUJ.) 82 Cal. 620. 

Wliere a party ia aentenced for two erhnE% 
and appeata, his term cnmiiiencea at the data 
when the aentence is affirmed. 81) Cnl. 4S7. 

Section 1205 of tbe Penal Co le d<KS not 
alwaya apply to a eonvictiiin of nbiaiuiag 
money nnder falae pretenana. 82 Cnl. 273. 

A judgment on oonvictinii of iiiisilemeaao 



a deflnii 



n.\ i 



iilant held not t labia to impriioo- 
meiit fi>r non-payment of tine. M Cd. 46& 

A jii.lgment impoaing a line ami tera of 
impriaoument, and provid ug al-o b'r Iba 
fnrtliur enforcement of the Hue by rnrtbai 
imprisonment, iav<Hd aa to tbelattar p<irlita 
onlv. 8S Cal. 600. 

The act providing for the aentancing <' 
certain priaonets to (he house of corn>cli<M 
la not uiiconstitatlonal. S7 Cal. 7S. 

The superior oonrb of the city and coon^ 
of Shii Franeiico ia anccesaor to tbe miiaia- 
pal criminal conrb, and muy aentence to thi 
house of correction peraoiu couvictad dt 
felony. 87 Cal. 78. 

When the record ia ailent aa to the ogeot 
a prisoner, it will be preaumed that he wia 
□F audi age aa iaoonaiatent with tbe aentffiioi 
he received. The point caiiiint lie inquired 
into on hahtai eo:pii. 87 Cal. 78. 

A venlict finding tha delendaut gnilty (J 
an "aaaault with a deadly weapon," vithwd 
naming the peraon on whom the aasaDil WM 
coniinitted, held sufficient. 87 Cal. ^Sl. 

Where a party has been couv:cted uf a* 
aasaiilC with a deadly weap.in. ami thvre hsl 
been a prior coniiction of maiialanghter. In 
may be pnniahed by impr.wmmeiit for Wf 
term not exceeding ten year*. 87 ChI 28L 

In an information for grand larceny, ave^ 
diet of gnilty aa obarged ia BufficituC. 87 
Cal. 122. 

Where the judgment on a verdict of gr 



., that 



e deten 



if the atate of C.ilifornia at Saa 
Qnentin for the term oE nine years, it ia ant- 
tiuieut under the atatnte. 87 Cal. 122. 

XIII. Niw Tbials and Afpsals. 

Tbe failure of the court to instmct tlw 
jury that a verdict o( murder in Iha fin* 
degrre, without Qxing a penalty, maut 
" death," ia not cauae for a reversoL 69 (^ 
lli9. 

A verdict, once rendered in favor o' a de- 
fendant, ia final, so far as any a! tempt of tlw 
proaeontioa to aet it aside. 70 Cal. 17- 

» '-roviaion for the rehearing of a criwiwj 
mnat not violate tbe ooaatitution. I* 



Li7. 
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The pnsiahitHiDt for luknlt with a, de&dly 
WB>.poD ia Dot "oruel araniuuaL" 70 C>1. 1. 

AJl order duiuining a, erimiiul kotioa ii 
not appMlKble. 71 CaL S46. 

A }ioiiie not mentLODsd in the bill of ex- 
an^oiia vill aot be considered. 72 CuL 46. 

The reeeoD why s bill of exception was 
Kttled after the atatutory period will be 
preanmed anfficieal 73Cal. 378. 

The r - ' ' ' 

73 (M. 
o for Mttlament fadd not io 
tioML 73Cal. &37. 

Notice ot applioatioa to prove exceptions 
niist be given to the judge and diatrict at- 
torney. 73 CaL I. 

An order granting a new trial far inanEG. 
eienoy of evidsnce is within the diacreCion of 
the trial coark 73 Cal. 241. 

Application to supreme conrt to aettle a 
bill of exception! miut apecify the (acta and 
riiow their materiality. 74 Col. 168. 

[1h«wing necsaBar* to be made on a oio- 
tioo for a new trial because of oeivl; dia- 
eovered evidence discassed. 74 Cal. 647; 
74 CaL 3SS. Fnrtlier held, that applications 
on thia ^ronnd should lie regarded with 
diatmst and diatavor. 74 Cal. 547. 

Judgment will not 1<e reversed for an error 
which did not prsjudica a daEendant's aute. 
K Cal. 412. 

Application to supreine court to compel a 
setltement of bill of eiceptions must give 
notice aa required by law. 7S Cal. 613. 

An exhibition of weapons, etc., which 
ate lironitht into court and laid on the table 
before the jury, is not ground for reversal, 
if an objsctioa (hereto la not taken at the 
time. 76 Cal. 281. 

An appeal lor refusal to allow evidence on 
a challcuge for actual liias mnst be based ou 
■ bill of excepticjus. 7(! CaL 328. 

A failure of the court to comply with sec- 
tioa IU66 of the Pennl Code i« not ground for 
a new trial 7ii Cal. 328. 

Affidavits of juror* are admissible to deny 
■llsged misconduct. 7Q Cal. 3S8. 

Certain newly diacovered evidence held 
not i;ronnd for a new trial. 76 Cal. 328. 

Tlis hoetility of a jnilge i« not ground for 
anew trial. 76 Cal. 3S8. 

A defendant in.licteil for inurder, and con- 
Ticted of mauslangliter, wlio secureo a new 
trial, cannot pWd "once in jeopardy " as te 
•ither olfeiiae. 77 Ciil. 'iV.i. 

An appeal will be diitmisaed when tlit 

Jndijineut is not m the record. 77 I'al. 3U8 

An appeal from aii order refusinu a urw 

trial muit show the grounds on wbich the 

ootiDD was n.a,le. 77 Cd. 30S. 

The iostruutiaus ol tlie court most a|>pei 

in tha record by the imiorsemcat of the juil^e 

er in a biU of exertions. 77 CaL 179. 

Beinarlu of the ]ni<B>i held notgroun 

iwerMl iaapaiwdiilar case. 77 Oal. 6 



Omisaion to give an instruction not re- 
qaeated held not error. 77 Cal. 618. 

Newly discovered evidence, when grouod 
for a new trisL 77 CaL IXilj; 76 Cal. 328. 

The fact that an information called the 

ime by the wrong name is not cauae for 

>ver«aL 77 CaL 147. 

A refusal to grant a new trial because ol 
newly discovered evidence ia not error, 
~~hera no t«aaon ia shown why the evidence 

u not produced at the trial. SS Cal. 121. 

An order denying a motion in arrest of 
jnilgment is not appealable. 77 Cal. 445. 

A new trial will not be granted for insuf- 
ficiency of the evidence, when there is evi- 
dence of the defendant's guilt. 77 Cal. 660. 

Affidavit* used on a motion for a new tri^ 
must be certified by the judge, or be in tho 
bill of exceptions. 77 Cal. 629. 

Evidence incompetent, but clearly not 
prejudicial, ia not ground for reversaL SS 
Cal. 421. 

Tbe act requiring doctora to procure cer- 

licate* from a iKwrJ of elamiiiera held not 

loonstitutional as ■ whole. 77 Cal. IB4. 

But in such case the power is liniiteil, and 
cannot forbid a doctor a dver tiling bimself aa 

specialist 77 Cal. 164. 

The objection that a confession was not 

lown to be viilunCary cannot be first taken 

> appeal. 77 Cal. 618. 

A disalloA-ance of a challenge for oauM 

ill not be reviewed on repeal. 77 Cal. 1 13. 

The drinking of intoxicating liquors by a 
jury deliberatmg in a capital caae. even 
though served with a meat, is gronnd for a 
new trial, regardless of quaiiliiy or effect. 
78 Cal. 317. 

Proper practice relating to certificate ol 
probable cause for appeal. 81 CaL lli3. 

" Probable cause,'' in section 1243 of the 
Penal Code, means only a really debatable 
caae. 81 Cal. 163. 

Unlesa the record states that it contain* 
all the evidence, the point as to insufficiency 
of evidence cannot be considered. 81 0»L 
276. 

Objections to the admission of evidenca 
cannot Lie taken for the lirat time on appeal. 
81 Cal. 210. 

The fact that his attornny and not himself 
entered a plea of "not guilty " cannot pre- 
ju<liae a defendant. 81 Cal. 5GG. 

Keqnest for mndificat cm of instructions, 
iiow authenticated. Hi C.il. 573. 

A motion in arrest iif judgment must ba 
iMued on defect* on the iace of the iuforma* 
tiou. 82 Cal. 620. 

An order denying a new trial will not b« 
reversed even where there wai a preponder- 
ance of evidence in favor of the delendant. 

86 CaL 329. 

A ruling on the challenge of a jnmr for 
actual bias wUl not be reviewed ou appeaL 

87 Cal. 117. 
lot be reviewed ia the 
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CRIMINAL LAW—DAMAGES FOR WRONOa 



■bsnioe of the ioilnnanieTit ■bowiog whather 

it wu giveu or uoL t<7 Cd. 117. 

8m Cebtifioati; CoNTCMPTi Etidbncs; 
Grand Ji'kt; Habiah L'oBPOa; IifvOK- 
HATION; JowTKr'i Coprt; MalKIxuics; 



CBOSS-OOHFLAIST. 

See GnusTUUiuiH; PLUsnni. 



OBOSB-EXAKIHATIOH. 

8m Evidkhok. 



BH prosecution, with, 
^iti sum af four ^nd. 
ui"e tn thE eiteutof 
70 Cal. 201. 



osttsltt. 

Sm Divobob. 



OXTSTOK. 

A fteiTSt cil*toin U reganled ■ 






la tbe aliuuue at ■ caatoiu reqairing it, 
notice of ininnig loci.Cioa oMd not l>e i 
OOl-dBd 72 Cal. 528. 

The cnatoin of a merchant is preiumed to 
lie ku<iwii to Ilia cnatomen and implied 
their coiitracta, and thia rule appliea 
ehargiiig iutereaU »a iccnunta. T4 Cal. 71. 

lu au actio;) to reunver an inanreDce pol- 
icy payalile ia acoordtnca with the " 
torn, the Clutom mi">t Im nro««d u a 
7S Cal. 145. 

See CosTAAcn. 



c be proved m a iacL 



Sm Co»tbaoi3. 



DAKAOXS FOB WBOIVaB. 

AIIefiatioD 

aus. 

Verdict of darnxges for maliciooa proeeco- 
tion lield excesaive, 68 Cal. 381. 

InitfDctioDS ia mit to recover damagea 
for the mtilicimii proMcntioa of a civil ac- 
Uoii. B3 CaL 151. 

Damngoj, how eitimated tor had taken 
for road piirpoaea. 68 Cal. G7. 

Damage^ how mitigated liy evidence ia 
u action for slander. 68 CaL 109. 

Inunagca oaiued to ft hosM by UaatiBg ear- 



1 its neighborhood. 69 C*L iSSi 
84 ChI. M5. In such cases, neither ca» ncc 
(kill ia auy defense to a use of properLy h 
uDreasonaltle, nnasunl, and nntiatnriU. Id. 
iding aa to daiiiaf;ea is nntici;.w«ry 
when tbe judgment is for the defeudaui 
09 Cal. 454. 

lict [or nominal dama^rs will ani- 
taiD a judgment lor one ceut damages. 70 
Cal. 618. 

^Hmagea for mali 

L iiTiprieoamen^ ii 

id dollars, held e 
three thnusuid doUi 

Damogee (or several di 
apecify the amonut cLaiuied for each. Vi 
Uai. 161. 

Damages for obstructing a pnblic high- 
way sbould be brought in t^e Dame of thi 
name of tbe roait overseer. 71 CaL 34. 

Damages for lees tliati three hundrail dsl- 
inrs a^iust an assessor cannot be broaghtia 
the superior conrL 71 Cal. 87. 

Damages to a tenant cauud by the wroDg' 
ful act of the landlord. 71 Cat. 159. 

Damajtes (or nlj^tructin; a public ■treet 

ust show aome special injury to pUinti£ 
71 Cal, 83. 

Dainage* for unlawful detainer bdd net 

icessive. 71 CaL 46. 

Damage fur the destruction of frait tnes 
muBBured by their value aa grown. 7S 
Cal 7fi. 

Interest on nnliquidateil damagsa cannot 
be recovered until ascerUiiied. 73 Cal. US. 

AL-tual damages fur a nuisiince may ba 
awardeil, although the injury oonaiats ia 

are discomfort 72 CaL 24a 

7^UaL 154:73 Cal. UIS. 

Damages af^nst the state are govemoil by 
le same rule that applies to ludiridoali. 
emote or conseque'iCial dauiagea ftra bc4 
u-overabls. 73 Cal. 29. 

Exemplary damage* are not oonfinad to 
kse* in wtuch malice is ahoira. 74 CaL 
148. 

Damagea in oftsas nf oonilemnatioo of land, 
how eitimsted. 74 Cal. 2dl. 

Special damage* are prerequisite to a sail 
to aWte a public nuisance. 74 Cal. 463. 

A party entitled Ui only nominal dknisgn 
annot faavea jadgment reversed becaoas it 
rai in favor of tbe deleudant. 70 Cal. \S2. 

Damage* for maligious trespass, iostnfr 
ions as to, held proper. 75 CaL CSS. 

Damages are not essential as preraqnisita 
an injunction. 75 CaL 4*^ 

Damues (or the death of ft minor child, 
lOW estimated. 76 Cai. 240. 

A jadgmeat for damages in ezoass nf tbs 
.mount prued (or is erroneous. 7B &L 
190. 

DamagM for malicious assault may bs sx> 
implary. 76 Cal. S32. 

In ft sait for 4ta»pm igtlnit a netuj 
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lymrty 



intributa to k wrong ii 

laii»ge», Bvea thongb bia iliare 

ranuot Im nccuratoljr mounted. TB CaJ. 

A complaint for daniB^ need not kTer 
fllHaiiK>Dn( Bniiliiineil, if it pnya for juilg- 
tneut in k specixl HiiioDnt. 7S CaL 400. 

In au iiijuDction tnit, ilanuigei beuuM of 
neb iLJuiictiuii canDoC be let ap by couuter- 
ebioi. 78 Cat. 03. 

In ft tuit for daniagea for perwmat iDJnrieK, 
the tact that the doctor'g bill hu not been 
utoaily paiul is immaterial. 79 Cfd. 74. 

Is a luit for damagea for coDTeraion, thn 
original coat of tlis axticle i* relavanL 79 
C*L 181. 

In an action on a lionil given to releass 
fttlai/beJ |)rop«rty, the mraaure of damauea 
k the valne of tbe property, not exceeilinj; 
tlie amount of the jadginent, witb legal in- 



!34. 

an injnnctlon lionil inulude connsel leat Tor 
an an-ucceaafnl attunipt to disHilve the iu- 
raiiction. In any cane, anch lervicea ninat 
Iw t]iecifi<slly reniiered (or the pui^ ae, and 
piiil Inr. TUCal. 3U1. 

An action for di-iiiiigeB lies by the mort- 
gagee fur the reiiiiival uF fixtnrea covered by 
tbe mortgage. 8U CaJ. 24fi. 

On a prrliminary iiij»nctioD bond, the 
pniHCa lose by the augpenaion of the liiiaiueaa 
may be recovered; alao, ooiuuel feet. SO 
CaL 611. 

Uamagea reanlting from an injunction 
4(ter final decree are not reooverabla «a the 
bund. SO Cal. 6'^. 

la a an t for perinnal injary, M damagea. 
the neceieary re.inlt of the injary, ani re- 
HiTenble without being epeetaJly pleaded. 
89 faL 674. 

.a a enit for personal iDJnriee, mere eare- 
leaaneo, hnwever groas, will not warraut 
a^emiilary damages. 80 Cal. 135. 

Uam^ea for failure of mining directors 
tn poat noticee required by the "Feltiin 
Uir.^ 81 L'al. 231. 

Dimagea for fraud are waived by acqni- 
ca«i«e. 81 Cal. I. 

A complaint for<lainagM for an aggi«Tated 
trciuaaa detail:Dg tlie circnmitaaoea held 
notdemnmUe. 81 Cal. 289. 

Inanlta accompauyiug a forcible treepaai 
htiM rrievaat in enttiuating damasu. 81 
CaL 289. In anch cate, a verdict of five hnu- 
drrd <lo:Un held Dot exceaaiveL Id. 

la an appeal taken for deUj, tbe jndg- 



A peraon ii only liable for anch damage m 
ii directly and proximately canaed by hia 
ne.^ligence. S'i Cal. 503. 

A complaint for fraud and damages held 
inautlicient. 62 CaL 10.1. 

An action for damajjee will lie agatnat * 
municipal corporaLii.n lor d^m^uea caused by 
a defective eewer. Si Cal. 3U4. 

Damages for dentb may lie l>rDnEht by the 
repre»enCative of the ■lecea'-ed. 84 Cal. SIG. 

A judgment f»r damagea canaeil to an 
abnttmg lot by a Btreet-ra:lroad is a l>ar to 
an action by tbe same party agninet the 
aame defendant for diimjLgca caused by tbe 
same act to another lot ti> the game imme- 
diate neighborhood. 6i! Cal. 416. 

A single tort gives but a aeparate cause 
of action to plaintiff, ev<fo tlinu){li anuh tort 
injnrad several pieces of tiis proper v. 86 
Cal. 416. 

Uamagea recovered for the death of a per* 
ann are no part of the esUte. ti Cat. GIfi. 
Nor can the aorrow or urief of the Widow be 
coiiaidered. M L^l. filS. 

Damages in tlie sum of three thonaand 
dollars to a widow for the !.«! of her bod 
held not eiceasive. 84 C.<L GI3. 

Special damaee* need not l>e alleged in 
aknier, where the wi>rda theiiuelvea ate 
actionable. 84 Cal. 177. 

Under section 3'J04 of the Civil Code, ex- 
emplary damagea are not cunfiued to mali- 
cious cases. 74 CaL 143. 

Exemplary damages may be proper in an 
action for assanit and battery. 76 CaL 148. 

A wanton and maliciouii treB|)asa is auffi- 
eient cause for exemplary damages. 81 CaL 
■289. 

An action for damagea. joined in a com- 
plaint to abate a auiaiincuc-insing such dam- 
ages, in not demurrable for misjuiuder of 
causes of action. 70 CaL 161. 

Damagea may lie claimed and revived for 
both the taking and thedetenliuu uf personal 
property. 67 Cul. .345. 

The measure of daniagee fnrfrandnlent rep- 
resentation of the \eiidor in regard to land 
ia the difference between its vnine an repre- 
aented and its actual value. 87 CaL 667. 

Several tort-feasora not acting in conceri 

' by unity of design are not liable to a 

joint action for damagea. althonch tbe cnn- 

eeqnences of tbe several tnrts have united to 

pmdiice tbe injury. 87 Cal. 430. 

In an action for damagea for malioione 
prosecution, injury to the {'Uintiff'B feelinn 
oanaed by the arrest, may Iw proved under 
the general allegation of damugea. 87 CaL 
6B9. 

The right to recfiver damages for a pat- 
sonal injury as well as the itioiiey ao recov- 
ered, if acquired by the wife during marriage, 
is community property, wh'ch the haabauil 
haa the right to controL 87 CaL 461 
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DAMAGES FOR WRONGS— DBDICATIOH. 



A men deaikl of conclasicnii of law ia l»J. 

78 Cal. 95. 

See CoHunK Carrier; Convirsion: Neoli- 
amci; Nuikancr; Thxspasb. For lUtn- 
agsa tor brauliol coDtracta, h« Coktk4<7I3. 



DXASI'T WXAPOH& 

6m Cbiuinai. Law. 



DBBTOB ASH CRKDITOB. 

A peraon ea&nnl pa/ the debt of another 
withont anthority, and charge him for the 
•ame. 68 Cal. 91. 

Lattera h?ld to conititnte a owitnet in 
writing. CS CaL 4U0. 

A creilitor to wlioin leTsnl debta an doe 
nay apply a payment to any et them, where 
tiiere are no uutractitma to the contrary. 69 
Ckl. 120. 

The releaM of one co-ahlieoT nota piaran- 
tordoeanotreleuehiscivobligarL 7« Cal. S. 

Ad oliligitiiin extiiigniBheJ by payment 
cannot be anlMpqueally revited or trana- 
ferrad. 7G CaL 4(M. 

Chattela buuglit irith borroved money 
belong to the liorrower, and paaa by a deed 
of all his properly. 78 CaL 1171. 

When a payment ia mods to a craditnr 
who hold* several claims, and neither party 
^Ipliea it to any pHrticnlar debt, the law 
applies it to the oldeit claim. SI Cal. 56. 

A debtor in failing eircnmatancea lias a 
light to give B prelersDoe to one creditor 
c*ar another, providing the debt and dan*- 
tttUbtmajlde. 82 CaL 132. 

A writtea order verbally aoceptad ia ad- 
niaaible in e*idance in an aation by the payee 
to reeoTer the amount Uieioot 87 CaL i2i. 
See Akuokhent ton BiREnr or Crbri. 

Toms; A'rT4l.1lHE^T; ExiccnoK; Fraud; 

HOMESTEAn; iNHOLTEKCfi HaBRUD 

Wuhkk; Statuhs oi Limitatioh. 



Bee E^dot; Fokiolobdki; Jcdouht. 



DBDZCATIOK. 



The holder of a certificate of parefaaaa li 
aclinol-Und may iledii^te a portion for a 
public road. 71 CaL 31. 

A peraon whn laya out a town aite bf a 
UMu, with atrsets, and BeUa the lota therein 
deilicataa Mich atreeta to the publico 72 Ckl 
170. 

The right to a itrcflt or public aqnare Ea» 
not be Bcantrsd by advene poaaeaoion. 71 
Cal. 170. 

Evidence of the ahandrmment of a poUia 
■tPHit by city eoiincil held inauflicieDt le 
diveat tin public of their rigKt. b3 Cal eM. 

Id an action to recover Li Payette Paifc, 
on the ground of ita dolicatinn to the poUii^ 
helrl that the action waa defeated by a pn- 
Tiona indgment. 7<1 Cal. 18. 

A toli-road ia a deilication to the peUii 
Bta, and when the fraochiea expirea the raad 
may lie declared a poliliu highway, withonl 
ooinpsnmtioD. 8-1 b. 239. 

Froof of dedication of a highway by ■•> 
murt ahow that it onntinned for tive yon 
with the knowledge and conaent of tlM 
owner, or withont bia objection. 78 CaL & 

To constitute a d»licatiou of land far » 
itreet, there mnat a muiiFestatioD of tb> 
owDcr'a intent and an accf^ptance and OfS bt 
the public 7B Cal. 44B; 81 CaL 70; 81 CiL 
5^4. 

Evidence held insufficient to show dedica- 
tion. 81 CaL 624; 82 CaL 24; 70 Oil. 47(; 
70 Cal. 454. 

The eiintenea of gates on a road ia itrou 
evidence in favor of non-dedication. 8! Cu. 
153; 70 Cal. 4M. 

The sale of a lot aa bnanded by a certaia 
alrect is an offer to dedieale such street, and, 
on acceptance, conatitntea a dedicatioa «f 
such street S3 CxL 6" 



034. 

Acceptance of a public atreet by the^lpe^ 
visors may be ahowu by official map*. 81 
Cal. 634. 

When the court find* thai the laud mi 
for has been dedicated fnr the use o( ths 
public, a further finding, which is immaterial 
may be excluded from cooaideration, eve 
tboogh not supported by the evidenue. t7 
Cal. 84. 

A map made and recorded by a fomet 
owner of the premises is ailmissible igaiiut 
hia grantee upon the que<tinn of dodicatiia 
by such former owner. 87 Cal. 84. 

Evidence ahowiag a dedication (or a iniUis 
■ ' ■ • » rtedica- 



When * party holding an inchoate tith 
dedicates land to the public, and aabss- 
qnently acquires a sniieriiM' title, he is •■ 
tupped from claiming in hoetdity to tM 
deirication. 87 C>L 84. 

Toshowadadicationof Iwadl^ tbeow** 
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Ml pnblia pliEi, wilhoiit mj eonreyuce, 
tfaa inUnt of the owner mutt be proxii by 
eipKsa dwlarAtiona, MimiMiooi, or ac.n ea- 
tobliihiTig his purpoM. The marn Doa-&«er- 
tioD of B riehC duel not asUblub k dedica- 
tioD. 87 Ckl 514. 

Tba ilediotioD at » itrMt to poMic qm 
nitlKHHEBS the oie of the vtreet for the tncbs 
vi k etreet-railway withoat compenutiou 
lotlic owner. ST CkL 697. 



FiTOfnt of considention need not be 
noTeo befnre the admUiioii o[ H deed '" 
(vitlcnce. eUCal. 611. 

A coDTeyaiice to a married woman for her 
"uparate estate" is nub conclueivB that the 
pni|>erty ii separate. 71 Cal. 419. 

A (ImiI delivered to a third penon, to be 
delivered liy hiiti to the gnutee when a 
condibiuD is perrornied, ia a deed io escrow. 
T2&1, 133. 

Such deed ii not ravocable; and on the per- 
formance of tlie coodition, becomes abu^lute 
without further delivery. 72 Cal. 133: 73 
CaL 176; 77 Cal. 279. 

Ambignity in a deed held not patent; and 
il latent, parol STideuce it adiuiaiible. 72 
CaLSU. 

A deed for a rijzht oE way for a ditch con- 
itraeil. 73 Cat. 240. See 82 CL 4U7. 

Parol evidence to identify land ilescrilied 
m aaheriff's deed belJ not admissible. 73 
Cal. 4a 

ObjectkiQa to the raoord of a deed, on 
the ground of want of proper acknowledf^- 
nent, must be taken when offered in evi- 
dence. 74 Cat. 425. 

A proviso in a deed Uiat tbe land, if ever 
resold, should be to tbe grantiir, is a per- 
sonal contract, not bindinK on tbe land. 74 
Cat. HI. 

Pre-existing indebtedness held auffioient 
emu deration. 74 Cal. 444 

Foesesaiou of a deed by gntntae is evidence 
af its delivery. Under section 105d of tbe 
Civil Code a deed duly exeoated is pre- 
snmed to have been delivered at its date, 
■ad identity of person Is preanmed from 
identity of name. 76 CaL 240. See aUo 
78 CaL 273- 
A deed cannot b« avoided b^ evidence 



CiL«! 



il agrtemeut to hold it in trust. 76 



400. 

A mere clerical error m to * eeetion quar- 
ter will not vitiate a deed, if tbe land can be 
idratified by monnmeoti. 76 UaL 476. 

The statement in a deed aa to quantity of 
land is not conclnsiva. 76 Cal. 169. 

Ijind conveyed to a woman befnre mar- 
liue is her separate property. 7S Cal. 401. 

In an action to set aside a deed for nndne 
bSaence, etc., obieotioitB to the oouiplaint 
held waived. TSCaLCU. 



An error in a deeil, caused by mistake, 
will be corrected by a court of equity. 77 
Cal. 606; 77 CaL 467. 

When a deed refers to an official map^ 
evidence is admissible to nliow that the map 
las iiiaccnrate. In a conQict between a 
isp and a lorvey, the snrvey controls. 77 
;b1. 73; 60 Cal. 78. 
The I 

require any formnl re-entry tor forfeiture, to 
revest title iu a pueblo to lands sranted 
upon a condition luiiseqnent. 84 CaT. 143. 

A corporate seal is only prima /aeie evi- 
dence of BDtliority. 84 Cal. GlX). 

An unrecorded deed is good bb a){ainst a 
snlnequent attachment. 77 CaL 218, 

Where the grintee of a deed runs off with 
it before intentional delivery, there is no 
delivery. 78 CaL 424, 

Actual notice of an unrecorded deed held 
aufBoiently proven, 7B Cal. 273. 

A deed reserving the right of way for a 
railroad cnnstrned. 78 Cal, 25B, 

Conrta take juiIicisL knowledge of words; 
but a word may be so ambiguously ui^ed aa 
to require an iuvestigBtton as to the circum- 
■tsDces surrounding the use of it. 78 CaL 
2J8. 

A certain deed describing lots by nnmbuw 
held not ambignnns. 79 Cal. 449. 

Coones ami distances are controlled by 
visible monumeuls. 7U ChL 443; but such 
monuments tanit be tixad aud certain. 79 
Cal. 64a 

To conetitnte delivery of a deed, ther* 
mnet be an acceplauce of it by the grao- 
tee. 79 Cal, 403, 

A qnitclaim deed conveys the fee-simple 
title, if the grantor bas such Utte. 79 CaL 
449. 

A deed from a mining corporation, not 
ratified by two tliirds of its Btockholdera, 
conveys no title. SO Cal. 310. 

Proof of such ratification must be made 
befnre the deed ia adiuiasible u evidence. 
81 Cal. 30a 

A "deed, grant, and quitclaim" operatea 
as a deed graat, even though "quitulaim" 
was interpolated. SI Cal. 368, 

In & deed for a right ol way, parol evidence 
is adminibte to show the location of the 
survey, and extrinsic evidence is admiasilite 
to explain the ealie of the deed. 83 Cal. 
497. 

Tbe terms "wBivod" and "renounoe" 
cannot import a conveyance. 82 Cal. 135. 

A breach of eovensnt, at common law, will 
not revert a title to public or private lands, 
granted on cond tinn, without a re-eutry for 
the forfeiture. 84 Cal. 143. 

A deed to all lands of the grantor in a cer- 
tain block ia not void for uncertainty. S3 
Cal, S6. 

It must ba in all eases presamed that the 
gnwtM intended to make a valid |p«at el 
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DEED— DRFAOLT. 



Wb«ra a gnnt ia 



■otn« pmperty, nnleM the ooDtnir appeu*. 
B3 Oaf. Gti. 

!i, the »inliii;on 
u Babseqa«nt doe* not of itself 
effect a reverter of title without uruoeM. 
83Cel. 66. 

An eatete apon eaiditio* ceDDot be held 
ereRteil exceyt wlieu lbs termi of the grant 
will wllnit Dt no other reuonsble interpre- 
taitinii. 83 Cdl. M. 

All peracmi are bound to know that prop- 
*ny conveyed to a married voinau may i-a 
her icparaie property, either becaese pur- 
chueil wich her ■epar'tte fundi, or u a gift 
from her linibaii<l. S3 C«L 621. 

KelonnaC on of a deed becauie of mutual 
BUBtake at time uf exeentioiL 83 Cul. 155. 

A conveyaiiue to a penou under a hctibioos 
name paoaea tiie tiUe. 84 Cal. 239. 

Siirutyahip hfld to be a valuable cooeidera- 
tion for a conveyance. 82 Cal. 278. 

Tba delivery of an abaolate deed vaita the 
title. Parol evidence ia inadmiMible to 
ahow that *ach delivery waBOondJtinnal. A 
d»Bd caonot be delivered ia eeerow to the 
grautee. SS Cal. 471. 
See AairHtnT; BoDNnAKin; Barbmbntsi 

Evidbnck; Fhaddvlbkt Convstanck 

MoB'niAait; Tax Uibd; Tudst; Watbh 

AND Watkb Kiuars. 



DXXD OF TB.DBT. 

A iteed of tnat given ai aecarity oaBveji 
the le},'al title. Tl CaL 47a 

A (ai deed which appeara upoD iti face t< 
have been altered in a tnatcrial rcipeoL afie: 
the executioa la nut admiaeible in evidence 
toaliuw tiila. 80 Col. 257. 

Provkaioii* of a deed of troat aonatraed. 
71 Oai. 588. 

Parol evidence ia admiuibls to (how the 
true conaideratioii and intention of a truat 
deed. SO CaL 420. 

A verbal agreement to reconvey property 
deeded to defraud creditor* cannot bi 
forced. 80 Cal. GU. 

The (tatute of limitation does not begin to 
mu in favor of a person holdiug properl~ ' 
a truat deed, until he repudiaMa inch 
Bnd i:l;uma atlvenely. SJ Cal. 378. 

Iti a contract to convey, and that a deed 
ahoiild be pUoed in a,crow, a auit forapeui&c 
perdirinaiiue which doei not allege a refusal 
to place the deed in escrow doe* not state a 
cauee uf action. Sfi CaL 58. 

A dueil to land ulitained for the purpoeea 

of jii.nt beuelit held to oonstttnte a tnt 

agaiuBt the orautee named therein. 61 
32a 

One who pnrchaaea land at the requeit of 
another, suil takes tlie <leed in hi* own name 
aa aecuriiy for part of the parcbau prioe ad- 
Tauoeil, faoKIa aa truatee. 82 CaL 2U2. 
Bee AoiNor; Bgcirr; MocraAai) Tainra, 



DBFADIiT. 

A default taken against defendanla, whe 

-e Indiana very iguorant and hflpieu, 

ahnnUI be vacated on motion. 68 CiU. Hi. 

lutine or refaiing to set aside a default 

ia generally discretionary with the inJ 

eonrt. OS Cal. 275i 09 CaL 035; 77 UL 

150. 

A default may 1>e aet aaide if raiused hy 

le exouaabte mhtaUe of Clie atiuruey u b> 

me of triU. 68 CaL 275. 

Where there ia doul>t aa to granting er 
ifuning of a motion to net said.' a ilef.mlt, 
le motion ahouU be grauLed. OS Oil. 276; 
09 Cal. 635. 

A default entered contrary to a ati]>aliti« 
writing, wliich was not lilwl. ebuald be 

t aside; and in refusing to du an. tlia court 
abuaad iU discretion. 71 Cal. 405. 

lu an action a> againat imliviuuiila sued u 
partner*, but only one oi whom has beea 
served with process, a judgmeut iiy defaalt 
agniuat both ii erroneuns. 6U CaL 456; li 
Va^. 6M. 

Wliere the cane is regularly set for trial, 
the mistake of the attuniey as to the date d 
trial is not coucluaive aa to the right lo have 
tlie jnd|tmeut aet aside. 8:i C<il. 452. 

Ill a judgment by defuult in a jnatica'a 
court, followed by an eiecntion sale, ths 
i-sturu of tbe constable m.iy be made at any 
time, to show due servicii of process. 71 
Cal. 562. 

Wliere covenanla are mutual and depend- 
ent, one party cannot put tiie other in de- 
fault without performing his own parL II 
CaL S17. 

An injqnotion will not lie to reatraiu so 
execution baaed on a judgnii^nt void on its 
faoa in a justice's court. Tbe reiueily is by 
a motion to vacate tbe judgment, or annt 
the execution. 73 Cal. 6; la O.il. 230. 

An opLion that iu default of the pifmeut 
of iutereit the debt itself may be coiiiDdeted 
due iiiuat be exercined promptly, or it il 
waived. 73 CaL 213. 

A justice'a eourt may vacate a jndgm*Bt 
by default, bat none other, 74 Cal. 341. 

To BUitain a judgment by dofaiilt wbea 
lervice of summons wua attempted by pnUi- 
Diitiou, all tfaestepe toward ubtniuiog jurisdio- 
tiou most appear. 74 CaL 493; 75 CaL 37& 
Per eoHtra, 7fl CaL 22a 

A judgment by default different frnm that 
prayed for in the complamt u erroueoai. 
78 Cal. S4. 

A judgment of divoroe by default nuyht 
aet aside without an affidavit of merits. 77 
Cal. 507; SI Cal. IB'. 

W'lieu a demurrer to a complaint ia oTa> 
mieil, no default can lie takuu until notiea 
tliereuf has been aerved and tbe time pvM 
ha> expired. 77 CaL 150. 

If such notice waa given or waived, that 
fact, if relied on upon appeal, Biuat appetf 
id tbe record. 37 0aLllW. 
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DEFAULT — DEPOSITS. 



An applieatioii to ast uide ■ judgment by 
dafftolt wbich ihowed inaxonaable neglect 
■Dd Uck of diligence held property refnaed. 
se C>[. 6a 

An order Mtting uido k definit i* gener- 
■Uy diicrattoiiary with the trial court. S6 
Od 395. Hat aee 87 CaL 21 1 . 

A jniigment Toid on iuface may be vacated 
oo lontion at an; time. 86 Cal. S9S. 

A motion to aet aside a default may be 
granted cnnditioniUy, ani) to the eiteut ol a 
partUl defenie. 82 Cal. 611. 

If two (taleadaiita aiiiwer, and the third 
make* default, the venlict ihoDlil be con- 
fined to thuae two. SS Ci>l. 184. 

Fact* set up to ahnw excuaable nenlecl a* 
a gmnnd for aettiug aside a daFault held not 
intGciaaL 82 Cal. 611. 

A motion to aet aaide a jndgment for miv 
take and excaaabla neglect ahould be ileiiied, 
when the plaintiff'n connael volnnlar.ly ab- 
wntad himaelC from the trial, and had prnui- 
iMd to diamisa the caae. Iii inch cue a 
motjoo to aet aeide the order should be 
gtaated. 87 Cal. 211. 
The action of the Court in setting aaide a 



jndameaC for inadi erteno 
not ce disturbed, nnleaa it 



1 appear* tliat the 
eoart abu'ed is* diacretion, evaa ttinuich 
His ahowiug may lie a weak one. 87 Cal. 
623. 

An order aetting aaide a judgment will not 
be disturbed, when the jodgmouC waa aet 
aside tbrnuKh an inadvertence au<t mistake 
ol fact of the defendant's attorney in relation 
to the title of the property involved. 87 
CaL n23. 
Bee AmniTrr!) or MEBrra; Cohti^ciia:!!?!: 

Co.-iT!!; Judombnt; FLEADiHaAj Piuo- 

tici; VKBJiicr; V/nataasa. 



DEXufcT. 

Inanflicient excuse for delay in (mctfic 
performaiicea. 68 Cal 4U; 69 Cal. 2o7. 

iDtuSdeiit exuuie for delay in aeeking 
■qnital'U relief. 73 Cal. 285. 

SnlGcient excaae for dolay in aeeking 
«lULlabie relief. 69 Cal. 2.')a. 

The atatute of limitation govern!* both 
hgal and equitable prooeediugs. 69 CaL 

IcaofGc'ent eicnse for delay in seeking 
mca<ion of contract. 70 Cal. 26(^ 71 Cal. 
E13: 82 Cal. 351. 

Dflay a* a wairer of an lotion. 73 Cal. 



he Cbihinii. Law; Fraud; SfRCino Fni 
nufAiiD^ ttraTUiB or LiurrAiioa; 

Wil«B. 



DEIJVZBT. 

Sea Anricr; Claim and Dbliveiit; Dbid} 
IfKnoTiABLB iNSTBuauHTH; Salk; Sta:^ 
mi Of Vkadds. 



The statnte of limitation does not mn im 
f.iTor of a piiMJa otBoer onlil a demand ia 
ma'le. 69 Cal, Kll. 

A deinnnil most ordinarily b« made on tha 
officers of a corporation to brine a aait, be- 
fore stock htil'leri can do so. 7U Cal. 2-22. 

No demand ii neoes<ary in replerin whcc« 

'0 Cal. 3. 

by the heira on a 

70 CaL 

Where an agent ia gnilty of frand a« tft' 
ersiiual propmty, a demand for it* retOrAi, 
ary before (nit. 73 G.1 Z" 



action 



»p"r 



□d for the pfec 
amount mii*t be proven. 73 Col. 21iZ Sea 
al»> 73 Cal. 68. 

An iodor-.er on a note "payable on d^ 
maud with ioterost" U not eionerHted 1^ 
Ifae failure of the pavee to present the note 
for payiueut. 74 Cal. 362. See &■• Cal. 32. 

The assignee in insolvency netd m:ike no 
demand WFore suit for property trHii-ferred 
in >iolatioti of tba statute. 75 Cal. liio. 

It ia doubtful if mnndamttt procHedinos r«- 
onire, in all caiea, that a demand shouTd 1>* 
hrat mails. 76 Cal. 260. 

A surety on the face of a note is not enti- 
tled to a demand upon the priiicijuil, or no- 
tice of non-payment, to 6i hia- liability. 77 
Cal. 476. This rulu applies to all cases of 
sureties and giiarantiirs on bonds aud under- 
Ukings. 78 Cal. 443. 

No ileinauLl is tiecesaary aa preregnisite to 
a anit on a proiniasnry note payaiila on do- 
rosnd. Sections 3131 aud 31 »5 of the Civil 
Code apply only to mdoraers. 82 Cdl. 32. 
See CoK vauaioN; Neootiabui Instuvhehtl 



DEMUBKEK. 

See PLiADiNoa. 



DEPOSmONB. 

See EviDKHOl, 



DBPOsrrs. 

Bee NKaitTLABLi Iramrantf. 



C^.ooi^lc 



DESCRIPTION — DIVOBCB. 



DKSOBIFTXOir. 

C BODSDAKUS; Dut>; HoBTaAQIi BaIM. 



DXTAnrEEL 

8m Fobcixli Emtst iws Dktunis. 



Sm Fmbatb Law, 



SHilQEVOB. 

.4Ba« CoHTUIUAllOl; DlTADLTi EQDnT. 



DntECTORB. 

8m OoKMRiTioir. 



8m ArroBNsr. 



' Gm Biicnisiic: QDisnira Titlk 



DIBOOVXBT. 

SMfuiTD. 



siwjKBnoir. 

t8m AftkUi; CoHmHUUiaXj Dbtault; Fkao- 



An aotioo cwutot be diimiMad bMUUS i 



An aotioii will not b* diiinuMMl boMua o 
•Dotbar Mtion pandiiu, if tha [(vmei kctia 
te bMtt dkmiMad. <• CU. B37. 

AnMtHDwUl apt be ( 



oE prtMecntion, where the Atimj wh btd rt 

tha request of the defaaiUnL 69 CiL fiffi. 

An BotioQ nuj be diuoi^eed for wut tj 

diligence in proeecutioir before > iden^ 

70 Cal. 87. 

An ectinn will not be diimisKd for Tut 
of proescutioa, where tbs <lelitj wu hid at 
the request oi the defendent. <i9 Cal. S:^. 

An action wiU Dot he ditmiued becmaN 
tha defetiilaat wu careli^ily eneJ diuIh' » 
Sutitioai netna. TO Cal. 23. 
irouaeding ti 

.0 dieaiieHd 

634. 

A judgmeDtof diimiMdfor wantof praa- 
cntitin uta; be tat eeiila. 71 Cat. IM. 

An apoeal to tha enperior court arhiCnrih 
ditiniued will be reinitataJ on orMran 

71 CaL&Sa 

Where a complaint ii itrickrn out iiv en- 
■ant, the action i« proparly dtiiniaMO. 71 
Cil. 72. r tr- J 

An action directed to be dismiiMd hj tht 



See Afpuu; Noiigrir; PsuraiCft 



DIBTRIBTITIOV. 
Sm PftOBATB Law. 



DISTBIOT ATTORMST. 
8m doMiHii, LaW] Fvbuo Omcm 



DXTOH. 
8m KumsT; PiTBuo LAtmj Witm 



DivoaoE. 

SreH thongh a diroroe ia denied, the mrt 
may raqnire the hnaband to groviile tof thf 
wife liviog lepeimta from him. 68 CaL V 
Per cotitra, U CaL 606. 

A notice of appeal from a decree ol tUrMt 
may Le ambraoed in a notica of •e*aral if- 
- ' 68 ol. 



> the aama anit. 



peala relating t 

In a mit for diTorea, if a di^raaitiM 't 
property i« eoasht, there muat be eoma >p 
propriate pleMing; withoot tbia, thve <«* 
'- itisining order. 66 CaL 633. 

VPmI from an order in a. dnMM 

tnit, the, WOMt mnat be identified lA >^ 
uaa) Bkannar. 70 CU. 72. 

A decTM of diTotM diridiac the jfm^ 

D.q,t,:scbyGOC>^lC 



h a«ecrd*no« wiA atipahtioa aiaj b« r*- 
•iaaA te ooafonn to Uie inUnt ot the 
lutin. 70Od.*l9. 

Tha Biiperior coart wImd tfas vifs *ppeili, 
mj eompol liia hnabuiil to pro*iaa her 

■ and coqdmI tarn to pioie- 

iL 71 Cd. .130. 

wbo in opan eaart refsMa to 

Cy alimony may ba mmmuily pnniahed 
contempt. 71 Ckl. 608. 

UuTiase, odoc proreD, is praanmeil to oon- 
Inne a>i^ deatb or divorca i« ahovn. 71 
W-SBS. 

A dacr«« of divnra* nay raaerra for fatare 
Mtica aU qneatioua aa to proffwty and kIIov- 
uos. 73CaL398i77(^. 102. 
' A Gndioft aa to itaaeitioa bald anpported 
kj tha eridenca. 73 CaL 630. 

A doctor miwt, ia a divoroa anit, anxrvr 
M to a fact which did not eomcain a urivi- 
ligad mattar. 73 CaL 106. 

Allomnoa of coita, alimony, and emiDBel 
ha ptitiieaU lUt ara diaaretioaary. 73 CaL 
ICH Bat BM ao CaL 141. 

A hathiud cammiCtad for contetnpt for 
not paying ■limony will not be diaclivged 
ODits'iciu foijHU on tho gmnnd that be baa 
baan declarmt Ln«alvant. 73 Cal. 97. 

A mpplemantary complaint aettiLK np a 
new caoM of action dataa only tram the time 
hi) filed. 73 CaL 106. 

The qneatioa oa to whether ilender in- 
fietad gjtreme mental cruelty ia for the 
«nin to decide. 73 Oal. 106. 

ii to the diipoaition oF the homaetead in 
diTorce, ue 73 Cal. 428; 76 CaL .110. 

A deed [ram the husband to the wife, of 
file homesteid, after divorce niakea her the 
Hie innwr thereof. 73 Cal. 271 . 

There ia do buch a thing aa a diroroe "a 
man et lAoro" nnder the lawi of Caiifornia; 
■or can a huebaiid be oorapeUed to inpport 
kie nndiiorcail wife while nhe is willFiiUy 
liring aejurate from him, and not autitled to 
adirurce. 74 CaL fiOa 

la a suit fur diroree, an order that thehas- 
Wd pay his invalid wife |12i per mciiith 
eat nf bia income of (432 held nut eioeaiUTe. 
7lCd.3& 

A aeparate order reqniringtha payment of 
(150 is not appealable, becausp the amount 
M too noall to siva the coart iariadiotioa. 
MCI. 618. 

While an action fnr diroree ia pending, a 
cnauler-avtion fur cmelty baaed on the al- 
lege) falne allegations of the Hnt oimplaiut 
cai'nnt be maintained. 74 Cal. 489. 

Where the hnsbaad'a inooiua is over four 
haiiilre.) dcillare per month, an allowance to 
ttie wife of a thousand dollare fur cuDiuel feea 
U nnteiceeaive. 74 CaL 36. 

Cijunset fees moat be uiaile pavahle to the 
»i[a, lud not to the attorney. 7.1 CaL I. 

lu a certain case, the sum «r tifty-Bva 
thnaaand ilollan aa uooBaal iMa held exoea- 
w» 76 Cal. 1. 



In a denrea of diTaroe, tha onart has na 
power to decide as to the poaseBsiciB or pn>p>* 
erty rights of third parties. 76 Cal. 4:i4. \ 

In a decree of diroroe, a sate of property 
nnder the decree need not be cnnfinried an- 
leaa the onler so proTldaa. 73 ChI. 413. 

A judgment of divorce, ligns t by th* 
jadge, and filed by the clerk, is binding, al- 
though not entere.1. 7SCkl. 213:77Cul.^^&- 
AD action for diroree is a proceeiling In- 
rem, ami eerrioa oF anmmona may lie luul* 
by pnblieation. 75 Chi. 213. 

No affidavit of merit is necessary for a 
motion to sot aside a decree ol divorca by 
defaall. 77 Cal. 607. 

A judgment of divoroa beeomea Talid 
when prouonnced by tha court. It need nok 
be in writing or aioued by the judge. 77 
Cal. 226. 

When a divoree la denied, permanent alt' 
mony eannot be granted to the wife, who is 
not living separata from her bnsbaiid. 70> 
Cal. 336. 

Au allowance of temprwary alimony maw 
be baaed upon the aarningi of the hnabaad, 
or his ability to earn. 79 Cal. 336. 

An order for alimony and eoiiu<«l feea 
may ail judge that tha aame be a lien a» 
certain deacrilMd real property of the de- 
fendant 79CkL Sll. 

An allowance of alimoay, eta., may be im 
a sum gross, instead ef • monthly alluwano*. 
79 Cal. 611. 

An aircnt'on nay be banad for alinony 
withont notice. 79 CaL 600. 

A defendant in a di*(Ki:e suit ailjndged 
^ilty of couttnnpt tor rsfuaing to pay ali- 
mony may be discharged under section 1143 
of the Code of Civil Frooednre. 76 Cal. B80i 
79 Cal- 216. 



she has been nealigeut in iuvestig>> 
tion. 79 Cal. 17. 

A judgment dforeeing a divorce, and pro- 
viding ["r a division ot the cnmmnulty prop- 
erty, i> a filial judgment, althnugh it leaves 
certain iiiattera tn be atterwarda asoortained 
by the reFeree. 79 Cal. 633. 

A oomplaint for % divorce on the groand 
of haWitoal intemperance is sufUcienb it saV 
atantinlly in the tangnage of section 106 of 
" il Coile. Speoiflo acts need not b* 



imeatead is awarded to the 
t (or her and the 



aLlegsd. BO Cal. 6E8. 

Where the h( 
wife, to be held 

children." the pruviaioD as t __ 

vo'd, end she takes ancb property absolutely. 
80 Cal. 237. 

A condition in a will proriilin'.' for * 
legHcy to a woman in case of widn" liooU n^ 
divorce is not eoutrary to public i-oiicy. SO 
Cal. 462. > 

In an aetinn fnr diveros or tha annatnieni 
of a marriage, a croaa-eomplaint may be tlled« 
aad U allowaliW 81 CU. USj 82 CaL 4UL ■ 



. Ci>o^[c 



DIVORCE— BASEMENT. 



An order eommitting « defeniUnt for oon- 
tempt, voiit on ita fmca, may 1m tested by 
IxJimt corpuL 82 CU. 1 10; 82 Cal. 413. 

Tlie futara Mramgi of a busliaml after 
divoroe ought not to lie chsr|;ed with the 
anppnrt or ch» wiie. 82 Cal. IID. Pta- eo»- 
fro. 83 Col. too. 

In a init for dirorca on the gronnd «r 
ftdiiltery, ileFended by a oonnter-cbarge ot 



iBlty, » failar 



either 



iuiie, when there is do miSuiunt avideucc 
will not cnQM a reversal of the jmljjinBuL 
82 Cal. 427. 

An action for divorce ii baaed on a breach 
of "contract." Inanob oa-testhe )ilaiii tiff can- 
not (liainias after a croea-vuuipUiut haa bean 
filed. 82 0x1.413. 

Settlement o[ property riglita ji incident 
%a every divorce (nit, either throa^h tlie 
eo<T>u)iiiiit or cms»complaiiit 82 Ual. 413. 

AtWr trial, it ia too late to object that the 
npplemeatal crou-complaint, on which the 
decree waa granted. aeU np a new caaae of 
Action. 83 Cal. 03.^ 

Any part of a tlnal decree ia appealable, 
Whatevxr iU nature. 63 Cul. 6.13. 

The d'urt hna discretion to set aaide a 
decree, where tlie opposing party wae alnent 
from the Irinl tbiongh exuuaabla Diiatake 
M to the departoient. 83 Cal. 4S7. 

A jodgniBiit of divorce ii effective from 
tbe time when the urder is remlerad and 
entered un the minutei. 83 Cal. 415. 

The entry of the dticree NUne pm Ivne is 
conclusive as to all matters of evidence ne- 
cessary to its validity. 83 Cal. 415. 

Extreme mental crnelty as a grnand of 
divorce requires aotuil or prolialile injur 
to tbe Lmfy or health of the coniplaiiiin 

Erty. 8a Cal. 251. (McFarUnd, J., an 
itenon, J., dissenting.) 
Griev<ius mental sufleriasie not the equii 
ftlent of extreme crnelty. in a legal seusi 
A liodiiig that the defendant ciille.1 tli 

Slaintiff viia names, bat tliat aucb uondai 
id lint injure her health, will not anpporl a 
decree of divorce. 65 C<tl. 2ei. 

A decree of divorce will be set oaide when 
it ia shown tliat the defendant was insane at 
the timd nf the service of aumuiona ou her. 
Sfi Cal. 108. 

A finding that defendant left the plaintiff 

the Ondingof lon-dewrtiau. 8U Cal. 219. 

Teatiinoiiy of a wife a* proof of her justi- 
fication of her leaving her liD-bin<l becmuao 
of his crnel treatment need not be cornib- 
ora'ail, to ooiutitnU ft defeoie tu bii suit. 
88 Cal. 219. 

A judgment grantins a divorce to the wife 
for adultery, and awarding her the whole of 
the community proiierty,luild proper. 6 
Cal. 219. 

Where the validity of wi antennptial coi 
ttaot a« to the profMrty wae liteatsd by coi 
Mnt m a divDToa tnit, itcauDot be objected to 



for the firtt time on •ppeal that it abonld b« 
" a aeparate action. 86 UhL 219. 

An order denying counral fees and alimony 

a|.iiBBlable, SaUaL 212. 

Alimony ftadtptt litt for connael (eo 
ahould be refnaeil. where tbe coniiael haacoa. 
tracted tn kIvb his service for a ahnre oi the 
property to be recnvered as a roanlt of Um 
suit. SH CbL 212: 86 Cal. 213. 

Tbfl effect of the revDml of an or1erd» 
oying a new trial in divorce ia to vacate sal 
set aside the decree and tha jutlguieut ter 
i.-oata and alimony. 84 CilI. 424. 

Couflict between state and iederal eoirti 
relating to actioua on marriaue conlraelii 
- Cal. 424. 

An nnler requiring the defendant to pay 
plaintiff's counsel attiiniey'a fee* l"r tbt 

1 of the plaintiff ii not improper. 79 (^ 

a. See f S CU, 37. 
See CaHHtTMiTr PBOPKnn; HoMiorntitli; 

HtisB.iKD AND Winii JuKUeii,-n{iit 

SOCKET. 

Bee Jusnca or i'hi Fkaci. 



Bee NiooTUBLi iHSTKtnuim, 



BSAHrAQB AOT. 

Bee CoKsvrnrrioHAL i^w. 



smnrKENNESs. 

Bee Crimihal Law; Divokcb; EnMMOl 



DUFONT STBXET IKFBO VSKZai 

See CONBTITDTIONAL Law. 



DYING DSCULBATIOBR 

See CuuuiAL L<tw; Evuikmoi. 



menla Mteobed tLareto or appurteuant tb 



D4,t,:sc by Google 



EASEMENT— EJECTMENT. 



with. Water rnnntng from a ipriaft or 
taunsl uiay be acquired Onilar the Ibwi oC 
mpumpriatioQ of waler. 69 Cal. 221. 

Th« flonur o( laud anbject t<i vi euaemeat 
lor .1 high way ma; niaiDtain sjectment 
kgaiuvi su iuirailpr. 69 Cal. 303. 

Eweiitiats of the right of way I •/ prescrip- 
tion .letioed. Tl C>l 45C; 71 Col. 02. 

A right of way of "ii«c«uity" may In 
detiguatcil by tha grantor, aii'l if ha faili 
to lio M, hy the urautee. 71 Cal. Hi. It 
aoly ooiitiiiiii^B H> loDg ai the "neceiaty" 
«ii>t'. 7IC.ll. 65. 

A liitcb atiil wnter right nwd ai appnrte- 
MuLtna huiii<bil«ul cauDot be wld uuiler 
■lecut.mi. Vl ChI. 477. 

A pTb^ripLivB right to an wtwineiit inay 
1m iilciileil n* proviilml b; aectiotk iSS of (be 
Cells fif Civil Procodnre. 72 CaL 75. 

Li uit actum to qiii«t title, the fini ling that 
* certain wikter-ilitcb and Wator right were 
not attaclieil as au eaaement, held aupporteJ 
by llw BvideiK-e. 73 CaL doO. 

Tlipre is no aiithcirity eitlier noder section 
]E3Nof tlieCfxIeof Civili'rocednreoriectina 
133S of the RKviw>l Sutntaa of the United 
BtiMa lor the couilemnatioa of a right of 
way fi>r the private nee of a niinH-nwDer in 
'Working bin miiie over the patenteil bind of 
aiiatliar, where the patent itaelf ooutaiui no 
Merra^inii. 7:1 Ca I. 4S2. 

A deeil to a riKht or' way in cflniideratino 
ol the vm of waste water doea not imply 
that autb wadts water ahall be provided. 73 
Cal. 241). 

A leiianl in common in land cannot bur- 
den liie interest of bia co-ttiaant by graniiug 
u«a<enieiit. 74 Cal, 156. 

An iiwner of laud supplied by a watar- 
ditch who aells a portion thereof includes 
in such lala the use of such ditch for the 
portion ecdd, by way of easement. 76 Cal. 

An owner of a hoaie npon a private alle^ 
Ihit is appatteiiaut to the lota adjoining u 
.Mtitled CO an injunction to abate au iuipedi. 
Bsut ta its Free use. 76 Cal. 472. 

la pleading an eiuemeat claimed under an 
agreemeut, it is not neceosary to allege ibnt 
nch agreement WH in writing. _ 76 Cal. 197. 



'. Uod n 



It be 



kept In repair liy the oi 

ud ha may enter auch land to make such 

pairs wl.eu neeeaaary. 78 OsL 546. 

In such eaaa the owner of the land baa a 
right to use it in any ordinary manner, re. 
~~ " H of injury tosnch eaaeuianL 78 Cal. 



r 



t f or a party-wall confers an 
t only to use the watl aa a party- 
wall. Each party nwua the half that is upon 
his land. 81 Cal. (181. 

A parol lieeu'Bmay be revoked before 
aatiuii. Bipenilitiires npon the good faith 
tl such license way be set up aaan estoppel, 
tet the avidenoa thereof shauld b« (dear. 



ind the expenditure* not merely triTiaL 
61 CaL S87. 

A conlract for the sale of land, including 
certain rights of roadwny, should be con- 
Btrned to iiiean ouly a right of way over th« 
land on which auch roadway pssini SI 

Cal. am. 

.Seutinn SOI of the C«de of Civil Procedar* 
ernly defi'ies the different kinds of eaa». 
eiita, but does not affect to describe tha 
nle liy which they may be acquired. S3 
Cal. bis. 



Ann 



upper t 




break the cnntino- 
ity of uaa necasaarr to create a present 
tive right 8.3 Cab 10. 

Way of necessity defined. 86 Cal. 13). 

Where a party eiiteri intna verliaj contraot 
with another to build a ditoh on tha land of 
such party for their joint benefit, and such 
agreement ia executed, tha contract is one ot 
pnrchsae, and not one of mere license. 87 
Cal. 126. 

Ejectment will not lie for a 
"■■ Cal. 579. 



Wh. 



I the 



operate as fraud npoii the licenaee, who faa* 
made iui|>roveiiienbi upon the face of it, 
rqnity will bold tlie owiier of the land as* 
trugtee to prevent auch mvocation. 87 CaL 



wner of land sabjnct to an 
highway may maintain 
au intruder. 69 C«l. 202. 
Bee Watkr Riaara. 



EJECTIUEST. 

The plaiutiff in ejectment must allege and 
prove that the deteuilaut was in pusneasion 
of some of the land in dispute when auiC wm 
beRun. 68 CaL 661. 

An admiaaion in a separate defenae should 
be contiiied to that defense. 68 Cal. 661. 

A nonsuit lies for anuh of the land aa tha 
defenilaut waa not in poaaeasiou of when lait 
waa begun. 68 Cal. Blil. 

A disclaimer or judgment in favor of plain- 
tiff is admissible evidence for him, as againat 
tha ple,t of the statute of Lmitations. OS 
Cal. 661. 

In ejectment, the equitable issne should ba 
first trierl, but irregularity tlierein will nok 
be conaidered OD appeal unless excepted ti^ 
anil acquiaacence waivea snob irregnUiitK 
68 Cal. 184; 68 Cal. 272. 

The owner of laud ■nbjeet to an u 
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Jor • higbway dmj mamtun ajeetmBnt 

agiinst »ii introder. 69 (M. S02. 

Where th«w u no oonfllot in the evidsBce, 
Om ooDrt mf dirmit the verdict. 69 C»L 
'132. 

A pandini Botina in BDlawfal detainer 

CanDot be pleiderl in abatamBUt ia ejaot- 
menC 69(J^6n. 

' Iniuffioieat oauae for inMrvantJon by a 
'landlnrd in ejectmeul, between bia tenant 

•nd a third party, whace collnaion ia olumed. 

69 CaL G7Z. 



■ same land batween 
:the aame partit.-a, where a new title baa in the 
nean time baan obtained. 60 Cal. 188. 
■ la an actioa in eiaotment, a deed ia ad- 
Biasible withoat proof of the payment of tbe 
tonaideratioa. 69 Ud. 611. 

Where both partiea daim to deraiga title 
fntn a common aoaroe, eriilenoe ia onaecea- 
aralid. 70 



■ffi 



296. 



•t (uffaranoe or at will, and diapei 

notice u prerequiaits to a iuit in ejeci- 

tneut TO Cal. 445. 

What BTiJence of nnlawfnl withholding ii 
71 C«L 493. 



In ejectment, tbe detlarationa of a prior 
owner uF the land while in poaaeaaion Jield 
■dmiaaible kKainat hi* grantee. 71 L'al, 98. 

A jadgment roll in nnUwfnl detainer ia 
not evidence ol title in a aott in ejeotment. 
91 Cal. 47a 

In ejeotment, where the defense la eqoi- 
talile, the defendant* »re Dot entitled to a 
Jn^. 71 Cal. 429. 

Faota ahowing a title by Kdverae poaaea- 
•ion held eufficient 72 Cat. 104. 
* Eri Jenoe held to be improper, nn<Ier a itip- 
vlation tiled ia tbe eaaa; naeasaity that plain- 
tiff ha in poaseaaionin treapaai. 72 (Jal. 371. 

An action in ejeotment cannot be jnined 
Vith an action for damngea dune to other 
land belonging to plaintiff. 72 CaL 322. 

Case in wbich a defeudaot conld not joa- 
tity bia ouater by ahowing title in third pei^ 
•on^ 7-2 CaL 104. 

A oaM io wbich an action by a lessor 
a^inat the lessee ia ejectment does not bar a 
■abaequent aotioa for dainage* by the lestnr 
for a breach of oorenant in a leoae. 72 CaL 
49S. 

Ia an aattai for ajactmeat, the deacrip- 
Jtion in tbe complaint may be altered by 
junendmrat. 72 ObL 376. 

In an aetion ol ejactmant by a vendor 
^gaiail ■ ¥*«ds* baidiitg under «outraot. 



that the partial pajneat haa not baM !•• 
landed U no defanae. 72 Cal. I. 

In ejectment, a denial of ownerabip and 
riglit of poaeesaion pnts in isaue the *ntir* 
oanae of action, even thoash other ailsga- 
tioiia are not denied. 7» Cal. &20. 

A failnra to find on certain isanea in eject- 
ment hel.l not causa for retenal. 73C'Bl.l7i 
It be net aside for want of 



TJdence 



of lim 



tbere ia a anlistantial oondioL 73 
Cal. 02. 

Specificatione in a motion lor a new trial 
Inr iiisntficiency ol evidence on tlie poiuta nf 
ownership and onater, held aulficiaBt. n 
CaL 166. 

ot ejeotment agaimt Indiaat 
I of - ■■-■-- 

aarved. 74 CaL 6 

A party in poaeesaion of pnUio lands nnd* 
tbe pnaaeSBOry act of the *t«te passed April 
20, 1852, may maintain ejectment waisrt 
an intruder. 74 Cal. 5US. See S3 CaL IS7. 

An action tor ejectment agaioist a tnuMS 
ia no bar to an action agaiuat him to atat 
lish a tnst. 74 CaL 435. < 

A finding in ejectment that the plainlir 
waa in poaaeeaion when aait waa brou);ht ii 
not fatal to tbe jndfimont (or plaintiK wtwr* 
tbe pleading and othar liiidtiiga sbuW tkl 
defendant in possMsion at that tinM. 7S 
CaL 326. 

A party who makai homeatead ent>7 ai 
pnMic land can auccesafully deieml in ejeei- 
mentagninat a mere prior jKisaaaior. 73 I'aL 
G84. lu inch case, the liomestPad pa^Ml 
do not tend to show pouesaion; and actMl 
posaessiun under the homuiitaa^l lawi raold 
not be aecnred, even peaceably, agatnit • 
mere occnpant withont title. 73 CaL 681 
Per eoiilra. IS CaL 29ll; S3 Cal. 167. 

A plaintiff in ejecCnient may obtaia a 
]^tin<inary injunction against tite comaua- 
sion oF irreparable waite. 75 Cal. G2a 

A party having an equitable title in lead, 
caused by misUke in a diwil. may defend 
agatnat ejectment witliout aikiu^ fat a 
reformation of ancb deed. 75 Cul. 153. 

An eqniUble defeoaa called a "cr«a*' 
oonipIaiDt " may be treateil a* part nF tin 
answer, and not aa a crosa-com plaint. 7C 
CaL 154. See 73 Col. 1. 

A jailgment in favor of tbe defendant hr 
eo-ta, uudar apecial verdict, held not con- 
claaive as to plaintiff's title. 76 C..L 230. 

A niotion for a nonanit in eject uiwt 
held prciperly overruled. 76 ('aL 476. 

la an action for ejectment, nnder a gn- 
eral denial, evidence to ahow the illegally 
oF the cnnsideratiDn ia pro)>er. 76 Cal. -JOS, 

A writ oF poaaeaaioii will not ran agaiari 

person having no privity with any ocbef 






r the notice of la fitiiiinu. 77 CnL GS. ' 
Tbe plaintiC in ejeeUBeat muat show iM 

D.q,t,:9C by Google 



11m defendant 
it£nit« ptH-tinE 



1 n( , 



if tbe UqiI. 77 Cat. 
rhn rscnven jodgment in ejeet- 
u HOC delmred from a. aulwcqncnt eait 
■t the nms party (or the eame Ian 1, if 

rrty penista in Tetaining piiSMesaion. 
ST 



A party claiming title through an e 
tifln nle unilBr a jnJgmeiit for a defit 



S 



indgment, anil the return of the sheriff ihM 
fag the ileGuiency, in evidence. 77 Cui. 4111. 

A itate patent ii prima foot evidence of 
title, at leaat. 78 ChI. 380. 

An srroneoaa conclaaion of lanr in eject- 
Bent ii immaterial if the judgment itself ia 
onrrect on the fintUngs. 7S Cal. V4.). 

Certain tinifingB la ejectment hi^lil anp- 
pnled by the evidence. 7S Cal. 2:)2. 

A certain cross- complaint in ejuctment, 
tUeging franil and collnainn in aei-uriug a 
jatenl, held inantBcient 78 Cat. 61 1. 

An agreement to oonvey to an attorney, 
in cnmpenratinD. for servicen, cannot be 
aToided a> illegal. 79 Ual. 140. 

An fqnitable defenae in sJBotment mn«t be 
complete, and show immediate right of poa- 
tmiun. 79 Cal. 4S3. 

Safficiency of Gndinn in. 81 Cal. 101; 
U Cal. 511. 

A violatinn of a cmtraot becanee of unfore- 
mn impedimanti ii do exciiae For failnre to 
perform a condition eoncnrieiit. 79 Cal. 
133. 



■eqnent action for trover. 79 Cal. 61. 

Two actions for ejectment between 
nme parties for diatiuct tracts ot laiul may 
be properly conioLidated. 80 Cal. 3 3. 

A deed to members of the same tirm en- 
ablea any one partner to maintain ejectment 
igtinat an intreder. SO Cal. 32-1. 

The defense that the deed relied on by 
plaintiff woa a mortgage is not an eqaitiilile 
defense, aorl may ba reached by a denial of 
plaintiff's ownership. 80 Cal. 323. 

A deieiiw under the statute of limilatinn 
unit proie either that no taxea wem li^vied 
and asseauil, or that he paid them all. Fr'- 
nmptively, the amesaor did his duty. SO 



againsb an intmifer innres For the benefit al 
hi9 cn-tenaut, not suing. 80 Cat. SGS. 

The poasessir>n of on administralor cannot 
be adverse to tbe he>n. The heirs can die^ 
pnse of the land and maintain an action tt 
recover piiBscaeion ss aitainatsny one, except 
the administfalxir. So Cal. Is5. 

A judgment in ejectment against a tenant 
held ailniiuible for certain purposes in a snit 
against the landlord. S5 Cnl. 195. 

In an action of ejectment, the validitrol 
.. United States pntent may be attacked l^ 
showing that the laiiil woa not such as thf 
goveraiiient. or its ntlicers, bad tbe power to 
convey. BS Cal. 44S. 

An aierment that plaintiff ia tbe owner \% 
fee. simple ia not demurrable on the grannd 

ilti 



at it 18 a CO 


cinsinn of law, and not ol a» 


timate fact 


S6 <JaL 138. 


A mere clc 


rical error in the findioB wU 


t invalidate it. 8« Cal. 12S. 


A finding 


.at the defeudant onsted the 


aintiff is s 


dicienL The word ■'wrong- 


lly" need 


ot Im n»ed either in the ornn- 


aint or find 


igs. Sfi Cal. 128. 


A jndgmen 




it as to any 


facta occurring snbaequent la 


eh judgmsi 


t. secoLiio. , 


Wliere neitiier the onater nor the damigM 


re denied, ib 


is proper to render iadgment 


n tbe pk-ad 


iuR lor the damage, claimed. 


ithont any 


pnwf as to tbe amount. 81 



CaL<S05. 

Plesi 
12 Cal. 



ig nnder the itatute ot limitation. 

it, where the de- 
CouaUiiie'sdeed, 
he valiility of the 
t was eiffcuted ia 

80 C^il- :«. 



n action of ejectr 
feodant cUima title undera coi 
* prior adjndicatiou as to tiie 
jedg'iient tbrongb which it w 
•ondosive as to such validity. 

One tenant iu ounmon may maintain eji 
Ment against an intmder without joining 
M-tanant. 80 (U. 629. 

Tbe jndgmaat of one tenant in eomn 



Cal. 

Ejectment will not lie (or a 
hecauae posaesaiou cannot be delivered. M 
Cal. 279. 

A grantee from a mining compsny c«a> 
not maintain ejectment nnder his deed 
without sbowiiig that it has been ratified 
by two thirils of the atockholdera. 81 C^ 
3JB. 

Description of land in a complaint and 
jndf^ent, where tbe initial point ia deH- 
uitely fixed, held snfficient, 82 Cal. 19. 

In an action ot ejectment, the abandon- 

stances and inlarence. S2 Cal. 610. 

A vendee in poasession nnder a contract 
which ha haa broken cannot aet up auch coal 
tract aa an pr|nita1ile defeuae to ojcctmeuk 
S2 UsI, 012; 81 Cal. 122. 

A vendee in possession under a broke* 
contract cannot set uj^os an eijuitabla d»^ 
fense in cjecttneat, or by way oi set-off, the 
improvetiicnta which he haa made on tbe 
lao.l. 62 I'nl. 122. 

A plaintiff in ejectment most show that 
he was entitled to possession at the time hi 
co'i'inenced hii action. S7 Cal. 31. 

Where a defendant admits that ha is in- 
posscHaioii. his tenant from month to mout& 
need not be mads a party defendant. 8T. 
Cal. S4. 

A judgment in ejectment which faila to- 
deacrilie the land in accordance with ttrfi 
complaint or answer, either directly at \ff 
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ELEcnON— BMPLOYBRS AND EMPLOTEES. 



Laide upon 

A jadgtiient on the plskdingi ii improper, 

where tlie defsadant'i answer deniea pliUn- 

tiff*! right of ponenion. 87 Csl. 422. 

Bee AitvuBSS Fosskmidhj FLiADinaa; Stai- 

uzB or LutnATioH. 



SLEOnOlT. 

Evidence Tield ineofflcisnt to ehow that e 
beneficiary elected to teke under the wilL 



Election of defendMkt to tet ap » connter- 
deim. 72 Ctl. 224. 

E^ecUan Uy putnera to consider pertner- 
■hip dissolveil liecause of hostile eat* ol 00- 
pertners. 47 CaL 2S0. 

Intention of teat&torthet wifeihoalii elect 
to claim or dUclaim under the wilL 
CiJ. US. 

The proliating of ft will by « irife not prool 
tf her election to Uka nnder it 77 Cal. 31" 

Ratification of a sale held equivalent to ■ 
election to treat it u Tali.L 77 Cal. 267. 

To compel a widow to elect to take und< 
the will or cUaclaiai, the intent of the teata- 
tor miiat be clear. 81 Cal. 240. 

Notice of a mnnicipit elactioa held laffi- 
dent. TO Cal. 4111. 

Eleotioii for Santa Craz Water Worki 
bonds held prematore. 74 CaL 222. 

Injunction relative to carrying out illegal 
alecUoiis aa to moving oounty eeat. 73 
(U. 179. 

In election contests, the ballots are proper 
evidence, and may be prodnced for this or 
uy other purpoie in evideaoe. 80 Cal. 350. 

A tu- [layer is a prnper plain tiff to restrain 
tbe ia^aaiice of illegal bninla. SO Cal. 339. 

Sufficiaiicy of worils on a liallot for bridge 
bonda couBidered. SO Cat. 359. 

It ia not error, when a number of illegal 
Ullote are found, to divide them hat 
the reipective candidates 83 C*\. 70. 

DnJur the laws of 1890, party ballota 
Inndulontly pasted OTer must be counted 
for the cauiiidates of ^he party whose ballots 
were thus ch.anaed. S.'i Cal. 70. 

MLscondui't of an election board will 
rant tlie exclusion of the entire vote of the 
precinct, if the board haa disregarded ma 
aatory law. It is only the laws relating 
the time and place of holding electloni, the 
^alificattona of the voteri. and sneh otht 
a* are mads euential to Uie validity of . 
dection, that are mandatory. 83 Cal. TO. 

The Kern County bond election held to 
hvalid nnder the County Governmeut Act 



Incorporated towns in wh-oh there i« m 

ireet-work done may lie inclnded in a, road- 

latriot election. T9 Cil. 472. 

The supreme oourt has sppelUte jorisdie- 

on in a contest over the election of k aher- 
iE T9 Cal. 477. 

It is error to refuse a continnance 'or the 
purpiiae of showing fraudulent ballola in an 
election conteat, where alfiilavlts and other 

ridenoa as to snch testimony haa been [kv- 

mtsd. 7B Cal. 477. 

The public have such an intereet in aa 
election contest that the ntmoat opportnnily 
sliduld be given to arrive at a right condn- 
'n the contest. 7S Cal. 47T. 

bonda held sufGcient T9 Cal. 351. 

The provisions oi the Oakland charter ol 
IS54 ia repealed by section! IIll et eeq. of 
the Co>le of Civil Procedure, which providt 
for the determination of election conteita bf 
~ e superior Court. 87 Cat. 124. 
See BusDS; Mdmioifal Cobporatioik. 



ELBVATOB. 
See Common CABRiisa, 



EKBEZZLEHENT. 



EKHTBNT DOHAIN. 



ttCaL 149. 



SUPLOTBBS AND BHFI.OTBES. 

The foreman of a gang of men held not » 
' fellow.Bervant, " for whnse oegbgi-nce hii 
iniployer it not reapoiisLble. liS Cal. 293- 

Wberean employer repudiate] a cno rwt 
of employment, his employee may leoorc 
OD a quantum >N«r>u(. 63 Cal. Gl'l. 

An employer owes the duty to his em- 
nlnyeea, of using suilable and nafri machin- 
ery, and will be liable fur injurtes canwd 
by a failure to do so. TO Cal. 201. 

An employer is not liable to Ms emploju 
for defeota in machinery which the Istlst 
ha<l means of knowing. TO Cal. 2GI. 

The brakeman and conductor of a railroad 
train are " fellow-eervants." 72 Cal. S23. 

Notioe of the death of an employer g*ne^ 
allyendaamonthly employment. TBCalBOl 

In a suit lor damages canned by negl^ene^ 
a njusuit aa to one cannot prejudice Um 
case against the others. 79 Cal. 44. 

The doctrine of reipoHtUiii jhjvjtot iMt 
not apply to an indepeuddnt o ' ' " 
CaL %a. 
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EMPLOTERS AND BUPL0TBB8— ESTOPPEL. 



In an action apnn K gHantum rami 

nrvicaii, wliere tliu ariswar clajmi a, rp . 
ccntnct, tlie UnnieD ol proof U on the do- 
teodwit. SoCiL 142. 

A coutract liy which the emplnyment wu 
to be " ihiriiiBueiit" meaus only iiidefiuite, 
m BO Innft w butli detiro. 81 CaJ. SQtt. 

8m Costkactbj NEouauKU; Bailroadb. 



ENTBT. 

See FoRCTBLB EsTttr; EJcomiiiT. 



EatTAIJZATIOir (BOABD 07). 
See Boixse. 



BQUITT. 
conilitinnt of relief from mii- 
, ■ Dot isinllned to the (triot 
Isgal right* ot the pRrtiea, hot will taks into 
MHuiae ration all the oircunntancei, in orriei 
toairi'e at jnstice. 78 Cal. 278: 76 Cal. 
131: 85 Cal. 137. 

Il in noL iieeemary to ihow that a veriliot 
b KQ Bijiiity CHse has beea adopted by the 
eonrt. 85 Cal. 874. 

Where there i« an adeqnate and «p»ecly 
nmeiiy at law, neither party ii eiititleii to 
•■rirtaucB in a coartof equity. S5 Cal. 386. 

Circunift^ncea nnder which a court ol 
eqnitywill interfere in cana of miitake. SB 
CiL 610; 83 CaL 188. 

CirtuiUilanoae nnder which a conrt of 
•qnity will interfere in relation to truata. 85 
Crd. 1; 85 Cal. 177; 85 Cal. 436; 85 Cal. 488. 

Where a court haa jurisdiction over tlie 
pamm of a del en da nt, it has power to de- 
a«e a conveyance by him of property ont- 
nde the atate. 8+ Cal. 100. 

A court of equity will not aid the enforce- 
Benl of a Ounlract fonndoil on fraudnlent 
tuning locations. 81 Cal. 409. 

An application nnder tection 473 of the 
Coda of Uivil Pmcadnre cannot be Ly a aena- 
tate lait in eqnity. 84 Cal. 107. 

Equity will keep the legal title and the 
mJTtgagee's interest aeparata, althouMh held 
hy the same power, when necessary Tor the 
protection of iiia rights. 84 Cal. 295. 

Bqaity will not permit litigation by piece- 
■>«a!, but will determine the whole contro- 
Wfay. lo aa to prevent future litigation. 66 
CU.600. 

Bee Estoppel; Frihd; InjinicnoH; Mis- 
lAEB; TairffTg; Wasik 



VSIATE OF DE0BA8ED PEBSOir& 

See Pbobats l^w. 



ESIOFFEI.. 

Generally. 73 Cal. 486; 69 Cal. I4Z; 71 
Cal. 61)0; 73 Cal. 626; 82 Cal. 135. 

An eatnppel in piiii baa no ijrciater foro* 
than a contract. 68 Cal. 694. 

Laches proven heUl not to bar the seek- 
ins of relief by in] miction. 69 Cal. ^55. 

Estoppel inpaia involves igiiornnce on one 
aide, and aa intentional act or omisaion on 
behalf of anutfaar to luSueuce sDCh other'a 
oondnct. 69 Cal. 255. 

The faet that a peraon doea not object to 
the excavation of a ditch on his Innil will 
not estop him from afterwarda objecting to 
its existence. 69 Cal. 255. 

Decree of partition is an estoppel TO CaL 
362. 

The faot that the same payment was set 
np in another nndeoided action will not bar 
its being conaidered. 72 Cal. 48. 

Statements, to operate aa an eatoppal, 
must be intended to deceive, or be reck- 
lessly made. 76 Cal. 128; 76 Cal. 260. 

The diamiasal nf an action in partition nn- 
der a special atipolation binds the parties 
and their privies. 70 Cal. 489. 

A certain former ailjniiication in a watar- 
right contention held uoC to operate aa an 
estoppel. 80 CaL 385. 

A jnilgment of a anperior court deciding 
the validityof a iuatice a conrt judgment and 
an execntion aale theranndfr is concbsive 
in a aultseqnent action of the valiility of such 
execution sale, as betwren lioth the psrtiea 
and their tnccessors. 80 Cal. 3D. 

Case in which a jndgmeut in relation to a 
judgment for tha payment of aick-lienefit* 
was held to operate as an estoppel. 82 CoL 



t be mutna), S3 



645. 

Equitable eatoppela 
Cal. 351. 

Estoppel by waiver i 
82 CaL 28:*. 

Estoppel by misrepresentntioa as to iden- 
tity. 82 Cal. 77. 

A stipulation that a demnrrer may be 
overruled does not waive the right to after- 
wards object on the grounds of a general de- 
nni-rer. 82 Cal. 623. 

Certain circumstances held not to result in 
.n eatopuel adaiuat oue of the parties. 71 
OiL 189; 71 Cal. :i38. 

Certain inatructions on the subject of «•- 
toppe! held oorrect. 70 Cxi. 230. 

A plea of estoppel by judgment held not 
■tamed. 78 Cal. 289. 

An estoppel cannot exist where the party 
did not rely on the statement alleged to oon- 
the estoppel. 75 Cal. 464. 
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ESTOPPEL — EVItiENCB. 



party ilne« not ouersM ai an eitoppaL 71 
Cal. 107. 

A juitginent in e'eutm<;Dt fur origkiait an 
admidiiicrBtar op.TiLiii lu an «i>ti.pp«l in 
favor dE or Bgaiuat tbo b«ir and hii erauteoB. 
AECaL 155. 

A creditor cannot Mt ay wantof oonaidoc- 
ation For a morlgagB lU'igiKHi tobimuool- 
latsral Bi'curity Htcer Iw lioa roaliMd on tfae 
tuae. 65 ChI, 122. 

Case in which a pnrty who parcham at 
Mi nnautlioriieil piuliuii) a^ile cannot Mt up 
the acquieacsuce nf the hrirx u an Mtoppel 
l^nat thein. 6s Cal. 3Ud. 

Before an wtopet i>y cimdnct ariaea, the 
party claiming it uin»t imve relied npon inch 
ooDilact^ and waa imliiced by it to do that 
vhioh ha woalJ not have otherwiie done. 86 
CU. 260. 

The volnutary di^miaMl oF an action i> no 
bu to another nctmn. bli Cal. IB9. 

A Judfnnsnt of a oomiictriit court between 
the tame parties I'ur the aaine thing ia onn- 
•Inaive agninat a mbaeqotiiit adion.^owever 
*mio»ua il may W IM Cal. 591. 

A decree in «qiliiy niHy be pleaded in bar 
antDat a anlxequEnt aci'iou at lav. 88 Cal. 
Ml. 

A married woman ia not estopped by an 
intlrnment defeciively ackuowWsed. 74 
CaL 345. 

The wife ii not eatoppecl by her contract 
Im aala oF land, where it .a unacknowledged, 
as Cal. 631. 

TTnconilitional delivery of ininran«e policy 
•• conelnaive evidence of payment of the 
pvmism. 83 CrL i*6. 

An innir«nee en piny it boDod by tha 
kcta of ita local ageul waii general power. S3 
C^L MS. 

An estoppel against the mortngor u 

Failure to object to certain 
made on land cUiuie 1 by a peraon bald not 
to estop bim in ejruiinenc 83 Cal. 13. 

A nnneml patent ii coiicluaive aa to the 
light* oF thooe who have procured the aama. 
H Cil. 409. 

Where a anrviving wife hecomea adminia- 
tratrii, and by tnia^ike include* her aeparals 
property in the inventory, ahe it not ea- 
topped thereby from vlaiuiing the property 
M her own. HI CaL 329. 
Sea Evidence; JunoMiNT; Laceeb; M>- 
caaNio't LiiN; Plbadiso. 

XVTDBNOB. 
Sea CsnnNAL Law; CoHT&ion. 
"L AtiMuaiBiLrtT. 

IL BcOEPTtuN. 

ni. APNiiafONa _. 

IV. BvBUBH Off Puoor, 



fM- 

property. 



V, StriTicntNcr or Bvidbhci. 

Vf. WrrKESSKs. 

VII. CBOm-UCAMINA-nOK. 

VliL iMPUoaaiNTOT WiTKBasBa. 
IX. ExrKRT AND Upikion Evibutcs. 

X. DoCUnMTABT EVIDKNCK. 
XI. PRRPONDIRAMOK OT KviEiENCE. 

Xil. PanuKmoNa. 

XltL DUPUTABLI pKEdUHPZIOSa. 

L AsMiaaiBiLiTT. 

An anawer or coinpliint that baa bean 
amciidtfd is not adoiitsible as evideuca. 8S 
Cal. 4UD; 71 Cal 126. 

A coiiiflinnication made to a perann who it 
an attorney, but not the attorney of tbt 
jHirty nuking il^ is not priiilecBd. 6S OaL 
■iVl 

Hearsay evidence it inadmisaible. 68 CaL 
109. 

An orit^nal complaint containing an oAr 
and teiuler ia admistilile to prcve the seat 
in reUtiou to costs. 69 I'aL IXt. 

A deFendant oanuot object to evideue* 
th It was too favorable to liim. 70 Cal. IIC 

The adniiuioa of a divorceil husband in i 
conteit over a mortgage by tha hualuml and 
wiie is not evidence a){aiiist Uie wife, wbeB 
Buch aiiinisaion was maJe Bubgeqnuut to tbt 
mortgage. 86 CaL 241. 

Where the iaaue it the perFormance of t 
contract, a question at to whether a party 

' performed all the conditions of bia OO*- 
calling fur a coneloaioa, 
eari to decide a queatjoa 
to determine. 79 CaL 



improper, a 

Hoil nsking tba wit 
For tbu court alon< 
43:4. 



lat ean testify as to defend- 
HDDa rcpuiacion, it mnat be ehown that ha 
knows what it waa in the couiujauity wfaei* 
ha live<l. 70 CaL 100. 

Uiitler section 1931 of the Code of Civa 
Froctidnre a recorder's books are not admis- 
sible to prove the contents of an inatrnmeal, 
iiulesa Ilie original isacconnteil for. 70 CaL 
15, But see amendment nf 11)89 to lectiM 
1951 of the Code of Civil Procrdure. 

The record of a deed ia at inoet onlyjm'aM 
yiirv- evidence of the genoineueis. eieirutioi^ 
and dalivery of the origiuaL 70 Gil. 361 

stricted to tha act of killing anil to the oil- 
cnuutancee immediately attendint; it, vtt 
forming a part of the ret gtiiiB. TO Oil. 13- 

The declaratims oF a vendor made ait«^ 
tlie sale ore inadmitsible agaiuat the vendati 
84 CaL 221. 

Wbda the admission of a party is evidsaoa 
against him, his oral declarations in his own 
behalf, made in the alMonce of the oppoiitl 
party, and not part of the ra genlf, an not 
iiduiiaalble for any purpose. 70 CaL Sll. 
Tha declarations u a party, however, whik 
eojiaged in an act, and ahnwlnj his objeol 
and intent, are tdmiHaible either fw « 
ajjaiiut hitn. 71 OaL 15^ 
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nnt4NH>k w not kdniaiible with- 
•otlmju^tbaBMalliMiiidatioD. 71 CaL 30. 

Oaaa wtia M to tbs idantitj of cerMia 
fntptij poNbaaad, Um otuiTarwtioD Ih&t oo- 
Mrred at th* mI* it adnuMibla. 71 CtL W. 

A (bartlwad nforMr teitifying M to whikt 
« iritaeu formsrlj' nriic* to may rerrah 
■emorj from fail notoi. 71 CaL 33. 

Ths tcatimonj of a claimant againit 
titate ■> nxiC exoiodMl ao far ai to prevent 
Um from Caatifjing a< to the correotnc 
yilfook*. 71 0>a 37/1. An inBtrameDt, 
•dmittad in eniioDoe, may afterward* Ix naed 
bf tbaeppoaita paity to prove other facta. 
7iCU.4n). 

laaa actioa fbr dainagea, lettan irritlea 
bj plaiatiff diaalaimiag that there ii any. 
thing due him are admiaiible. 72 Cal 2fil. 

In a aoit of ejeotmeut baied on prior poi- 
MMioB asly, Btidanea of the title of a third 
(enoo i* uaduuailda. 72 Cal. ]01. 

Ueclantknu \if tka owner after he partcil 
witk tho title are not adwiaaihle aninjt hia 
graatek 73 CnL £18. 

A depaeitioa taken andar rabdirisioD I 
netioaSOZI •( the Code of Civil Prooedi 
Biay he read by either party, though the 
viUieaa be ia coort. 83 CaL 30. 

Id a aoit for nulawfal detainer, parol ... 
Hmce thai the defeiidaut " bald the legal 
title" nr waa "aeiaed in fee" ia admiiai- 
UaL 13 CaL S3& 

In an aotiooi on a written eontraet per- 
hctly clear in iCa torina, parol evideuce « 
to the paitiea' luidHratanding of ito loeauiiig 
ii inadminibla. 73 Cal. 249. 

The (teaograj^r'a cerbificd tranacripl in 
MMi 0M« ia not eTidenca in another. 73 Cal. 
SOS. 

Krideaaa of a deoedent given in a suit 
ritarwinU a^nin tried, wiA an adminiatra- 
tor u piainiifiT. is admiiilble in the second 
kiaL 73 CaL 606. 

AUtracta of tionk-aeooanta made by «■ 
p«rCs apitoiaCed liy Uie court are adauatiL-le 
H sTidai><]<. 73 C-al. 3»i. 

pooQnieatory e*i>leDC«^ odd* admittod, is 
widenee for all pnrpoeea to which it is rele- 
vant; it need not be agam presaatad. 83 Cal. 



TSUaLWl. 

A onmplaint in aanther action, signed nn 
bebaK oC the plaintiff, may be FTldeucc by 
«Ta( aaadmiaaion. 74 CaL 191. 

TIm great ragiatrr ot the oonntj cannot lie 
■a»l to iliow that a tastator waa not of tlie 
■ge stated in the will. 74 Cal. ISa 

Puoi evidence oannot lie given to shnw 
Vbatvas included in a bill of sale, if .n^b 
Widaoa* adds to w aontndiota it. 74 L'al. 



trial, ev«M if tke plaintiff is present. 74 CaL 
49. 

Error in admitting harmless aridence ii 
not KTonnd tor reversal. 76 Cal. 411. 

Where a ^aintiff relies on an ratoppel bf 
the declaration of def«ndsnt, the defendant 
may ahow that the plaintiff waa nnt deceived, 
and placed no reliance on such declarations. 
76 Cal. 464. 

Irrelevant evidence on one siiia does not 
jnstify like evidence ou the other side; a 
witness eannnt 1» iiupeeched on collatenl 
matten. 70 Cal, 111. 

A judgment is conclusive evidence not 
only as between the partiea therein, but their 
sncoeiaorsin intereac. 75 Cut. 177. 

A judgment on a general demurrer ia rst 
Jadieala. It is conclusive of everything 
neceSMrily datermiued by anofa juilgiaent. 
78 Cal. 17(i. 

A couatable's deed i« not admissible wiUt- 
ont proof of the judgment and eiecntioR. 
76 Cal. 178. 

The certified tnuscript of the shorthand 
reporter's notes in criminal caacH ia placed oa 
the same footing aa a deposition; but tfaia 
doea not apply to civil oasea 73 ChI. 301. 

A depoaition nuiler stipulation ie gov- 
erned solely by the itipuUtion. 75 Cal. 301. 

The testimony of an accomplice ia admia- 
■ible. 75 Cal. 301. 

In BD action sgaiust the eatate of a d»> 
ceased woman, for services, ]ic<Kit may be 
given that they were rendered at tbe ruqueat 
of one reputed to be her hualMnd. 76 CaL 

Books of account in a certain case held 
not evidenoa that no further payineuCa hava 
been made. 70 Cal, 87, 

Uwnerahipof laudcaonotlie proven bygeii- 
eral repatation. 7<! Cal. 394. 

Eviifeuoe lor a party cnnnot contradict hia 
pluailitigs, nor tlrat uliich be admits in hie 
pleadings. 77 Col. 3:^4. 

In a suit on a note, where the direct tasti- 
niony does not refer to the consiileration, it 
is not proper to cri>se-exaii)iiie for the pnr- 

fose ot showing the abacuce oE coninderatioik 
7 CaL 324. 

Notes and mortgogsa by which property la 
purchased are adniissille as eviilence in ft 
contest over ite title. 77 CaL Ml. 

The proof necessary to admit the depoei- 
.tion of a witness on ths ground that he ia 
out of the atato may be based on iiifurmatioa 
obtained at bia place of buaiueaa. 77 CaL 
449. 

Rvidenee ot atatementa mads by one per- 
son Bie inadminibla For the pnrpime of cob* 
trailicting oaotber. 78 Cat. 540. 

Declarations made in a Li'ttor by a party to 
a third person are not a>lmiuible in his own 
favor. 76 Cai. 283. 

EvideiHH ia aduiiiaible at all tiniea to eX- 
plain a receipt and »how the pnr|>»M foe 
whiob it w» given. 7S CriL U; 7» CaL tiS. 
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Tbe anl7 remedy for •» aniwer not re- 
•poiuire to tlis quuitioa U M motion to strike 
ont. 84 C<tL 4S9. 

A pleodiug in & prior notion, thongh after- 
ward* nmentleil, u adaiiMible agaiaot the 

party ra: ' ' 

attorney 
CU. 191. 

Ad attorney who acta for both parties may 
be callmi liy eitlier totettify. 7tf Cal. 3i2. 

It is error for thd court ba refuse to allow 
an intimate Crien I of a deoeileiit to testify as 
to fsotd sbowing iniauity. 79 Cal. 382. 

Where a ilocumeot i* olaimed to have been 
forgeil, evidence tlmt tlia plaintiff hu shown 
it to a third penou a Inug time previously is 
admissible a* tending to shown it genuine. 
79 Cal. 833. 

The claim of a person tiial ihe was an- 
other man's wife may be rebutted by show- 
ing that she tlireaCciied to bring suit against 
him (or breach al promise of marriage. 70 
Cal. 6:<a 

A depiiaitlon adinissible in an action is 
ftdiiiiaailile in a suit between the sueceKsnni 
of the parties on the same issue. 85 Cal. 
SS3. 

Genuine ■ignsturei may be famished at a 
trial for the purpou of oomparison with the 
haiidwhtiag iu coatniTarsy. 80 Cal. 83. 

The tiutimoiiy of a ooinpetent witness is 
proper to allow tliat aconunt- books have been 
oorrecily kujiL SO Cil. 275. 

Hannleia frmr in the admiaiion of teiti- 
Biony it not groutid for reraraal. SO Cul. 
27B. 

A written contract cannot be varied hy 
parol evidence teiidiag to oontiadict its 
tarnia. 81 Cal. 230. 

A thop-boolc III original entries is 



Appears as to the mode in which it is kepL 
82 Cal. Jtt3. 

Secondary evidence as to the contents of 
» deed is admissiLls where there it no ohjee- 
tiou that it ia not the beet evidence. Si 
CU. I. 

Inailmisaible evidenos not objected to is 
•nffieient proof of the fact to which it re- 
Utea S2 Cal. 57a 

Before a deed is admitted in svidence, its 
kdmisaibility should be determined by the 
eourt. SS Cal. ■-HI. 

Evidence as to the payment of taxe* held 
not ad.niuihle in a certain cisr. 82 Cal, 170. 

Where p«rul evidence of a written cou. 
tract ii ^iveu in a dapodtion without objec. 
tion, and was afterwards given at the trial, 
held that ibe evidence waa admissible. 70 
Cal. 610. 

Eviiience of an exvert as to the contents 
ri book- accounts, although made on a super- 
ficial examination, held competent in the ab- 
MQoe of olijeetum. 85 CaL 277. 

Ibe testimony of » deoeMed witBew U 



not admiwible in a snit between other psi^ 
ties in a different controvervy. 80 L'al. 81 

FrcHS copies nf lettera ere the beat evidence 
next to the original, and where such cepies 
are shown to exist, it is err.ir to allow nrsi 
evidence aa to their contents. 87 Cal. !0I. 

Where a partnership iaeued. the books 
nf the copartnership are adinissihle in evi- 
dence to show the state of ' 



Where a libel U defended on the grenni 
of its truthfulness, a testmiiiiii»l signed hy 
prominent citiiena, at a daUi four nwuchs 
eprlier, to contradict the slatenieat of the 
detendriot as to the bad character of tba 
plaiutiff is not admissible. 87 Cat. lOJ. 

Error in the admission of iniinaterial eii- 
danoe ia harmleo, and not ground lor le- 
veraaL 60 Cal. 270. 

IL RacEFTioH or Brmsncx. 

Where there i* no qaestion a^ksd and ■)!» 
allowed upon which an exception ooold bars 
been reserved, there can ba no prejndicid 
error in the refusal of the court to hear tht 
evidence. 85 Cal. 98. 

A court may surike out a leading quesliea. 
Hi Cal. 109. 

W here a part oC testimony in anotlier cBN 
is raail in evidence, the oppoeite aide may 
introd nee the balance. 68 CaL 12. 

Evidence by a party, pretending te dis* 
close the intentions of another, BDonld lis i 
■tricken out on motion. 69 CaL 646. 

Improper evidence as to a (act that is ai- 
milted cannot be prejudicial cr ground ler 
reversal. 70 Cat. OS. 

Di^poeitions taken by itipnlktioa easaot 
be objected to on the gruuud of the «ant el 
authority of the officer. 70 CaL 614. 

Astipulation admitting certain faotaiea- 
don proof of each facta unneoeMary. N 
Oil. 374; 70 CaL 140. 

A motion to strike out testimony aans «f 

Inch is proper, but mixed up with eMM 
lal is improper, mast specify the portuM 
objected to. 70 Cal. 449. 

Svidenoe most be excepted to at the bill 

' it will not be oonsidared on appeaL 71 
Cal. 08. 

J^ror in diaallowing oertain erideoes ii 
cured if snch evidence ia afterwards Kiio- 
71 Od. 493. 

An offer to prove by parol facts oil* 
irovable by wntinaa is prtHMirly lefased. 
3 Oil. 238. 

After the plaintiff has closod hie cHS ia 
robu ttal, the court may parmit the defendant 

testify. 74 UaL S. 

A witueaa who admita that he has an » 
tereit to the claim whioh is againat the de- 
cedent's estate is incompetent. 84 CaL IM 

An objection to evidence whidi iaralevsol^ 
but incompetent, cannot be made on the 
(round that itia insliiTaat and insilmiw**^ 
fft CaL 36ft, 
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Ahumleu eiTor in ■dmittioK teatimony 
fanoCgrauDd for reverul 76 CtX. 131. 
Kimr in oilmitting iirelarkiit avidenca 
It be objected to on the mund "f I -■ - 



Error in ■dmitting evidence becanu lii- 
rolviua rarianca aioat Ue obiectnl to on the 
poanJof vartince, to ba reviewed on »ppeMl. 

relcfaiit, and iticoiiipeteab " doei not resell 
tbB point. 76 Cal. 2tS4. 

An objection to the admiwion of evidenca 
DiDtt particularly spacify the ground of ihe 
objictiODto becoiunderBaonappekL 76 Cul. 
!3J. 

tiUjectioiii to a patent oa the gronnd of 
irteKularitv c&iinnt l>a made for the fimt 
(iine no apV«°l. 77 Cal. 300. 

When K qnestion ia aakad, objected ti 
tlw olijectinn overruled, and exception takei 
Did then «'ith<lrawu, only to be again pat 1 
nlstantially tlie aame form, tlie ei>:eptiu 
riiusM La regardei) m duly takeu, eve 
tliniKb not repeoteil. 78 Cal, 430. 

Evidence onize jfi^'en ia, unleaa expressly 
limited to ft particnliir purpose, adniioaiiile 
tor iny pnrpOM) to whicb it U ralavaul 78 
Oil. 2-J5. 

£virjfnce u to any (act admitted by the 
anawiir should be excluded. 78 Cal. 118. 

The court lias ditcretion to alloiF plaiiitifi 
ia lotrudiice new taatimooy after defendiiul 
bin clae«.l Ilia ca»e. 79 CaL 224. 

Lea-liug qiientioiii may be allowed by tht 
tonrt ill iiB iliacretion. 70 Cal. 9. 

The ennrt may refuse to allow n party ti 
tep«( hia ledtiiiiuiiy. 80 Cal. UO. 

A questioD whicli in iiot apparently ma 
terial will iiot bo considered matRrml oi 
t(>|i&il, nnlesa an offer ia made of what ii 
pm-oenl to be proven by it. 






Iitiit, 



(viileiice may 1>e cured by the aubstqi 
F<>ee»l<ns». 81 C.I. 106. 

Secondnry evidrnce must ba objected to, 
or Ibe objection is waived. 81 Cal. 87. 

pocuineots not actually filed in evidence 
•viileiice, but so unrt^stood, will be cnu- 
n.ler«d as sitch. 81 CaL 87. 

The allowance of leading qnestinna is din- 

deiee when the case U tried by the court ii 
not firouiid for revenul, nnleai it appsar' 
th,t the court relied on it in deciding it. 62 
Cal 427. 

Evidence ahoqid only be considered so far 
u it reldtvs tothe case on triaL 82 Cal. 14. 

A pHrty who ciaima that a oommnnioation 
*iB (Mill Ii dan tiat luuit abow it to be so. 92 
CI 474. 

Where a party haa lieeb fnlly examined in 
court, it la diBcretionary with the cuDi-t to 
allow hit depoiition previoosly taken to be 
nail in evidence. »i Cal. 278. 
' A beoah-warrant forawiUuunoad Botbe 



a 77 

led nnleaa an affidaTit i* made stowing 
at might be proven, or that the witneas 
lid be reached by inch procoKH. 70 Cal. 98. 
n an action to condemn Isn*!, the initial 
point of a survey may be proven by ounimon 
ipntation or heara»y. S3 Cal. 2^10. 
Tbe acta and declarations oF a vendor ar* 

scMion of tbe land. S4 Cul. 126. 

III. Aduibsions and Confimhiohs. 

pleading, and the rules in regard to admts- 
oiis apply to it. 71 Cil. 513. 
Unless a pleading is sifjueil by a pnrty, or 
by his autliority, it ia not an ndinie-ion of 
any fact; nor ia a pleading drawn liy an at- 
torney neeeesarily au admission on behalf nl 
•■■s client. 71 Cal. 513. 

Admissions made fi>r the purpone nf srbi- 
atiou are not evidence iu a collateral so- 
on. 71 Cal. 515. 

The declarations of a prior owner of land 
I Co its boundaries are adnii-sddc, if ouMle 
while inch owner. TI Cal. US. 

A prior complaint by the plaintilT in an- 
other action may be propiT evidence by war 
of ailmiaaioQ. 74 Cal. 1<J1. 

A defendantin a criminal action cannot b« 
questioned a? to other statement! cniitradio- 
iiiry of hit evidence, and teudiiiii to show 
ih it he admitted the crime. The fact that 
this is done tolely tn impeach bioi does Dot 
alter the rale. 75 Cal. 415. 

Where a written confension ia pivan in 
evidence, the defendant nm; iliow that 
when it was being written xhe persisted in 
piotesting her iiinncence. 73 Cal. 416. 

All admiasinn iiinde by a decedent ',< props* 
evidence against his eneuut.ir. 75 Cal. 277. 

Tlie acta and dei^lamtions of one co-tenant 
in the hearing of tlie other, as to their rights, 
are admissible in evidence. 79 Cal. :'I04. 

Evidence that on a rnrnivr tr al the de- 
fendant admitted that the deoiiiim agaiuat 
him WBS jnst ia admissible. t>2 Cal. 14. 

A party objecting to tbe a<liniMmii of evi- 
dence mutt point out thegronnd of h k objec- 
tion. A general objection is mdy eufUcient 
where the evidence ia tolally inailniisaible 
lor any purpose. ST L'al. 471- 

An objection that a qneation ia ineompe. 
tent, irrelevant, and iuintateriHl does not 
raise the ohjaction that the witnesi wu not 
shown to be qualiliwl to auawer. 87 CaL 
471. 

The issna as to the validity of a will mart 
lie determined by the ariileuce in Inxlnced at 
tbe trial. FacUsUted for Ibe first time iu 
the argument eanuot be considered. 87 CaL 



Where a jndge inaerts in a itatemeTit on a 
motion for a new trial certain fact* not in 
evidence, it will lie presumeil that the court 
was influenced thereby, and the judgment 
wiU b« nuened. 87 CaJ. ISS. 
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IV. Bdbdch «r pBoov. 

Ha bnrden of proof never ihift* ■> to re>- 
•cniKblc iloulit, when the defense ii couGued 
to the original tnuucUoa. 69 CaL 601. 

Where crime hai been proren, the defend- 
ant iDDst iliow JDitficatDa by prepoiiHer' 
•nee of evidence. 71 CaL 1; 71 Cal. S02. 
Frr arntra, SO CaL IGO; 81 CkL 142; 83 Cal. 
41. 

In a aait foe naliciooi proMcation, the 
burden of ehiwing want of probable canse it 
«n the plaintiff. 71 Cal. 89. 

In an action for negligenra, tbe harden of 
proof iH on the pliiinttir to iboir negligence, 
and injury tlierefroin. 72 CaL 245. 

In an action against a uediDm, the harden 
vi proof i> on the toedinm to afaow she did 
«ot exert undna infliieiioe. 72 Cal. 556. 

The rule Ih&t where there tea anbatmntial 
MnSict of evidenoe the ippellale court will 
not interfere, heLI to applV to oonteite over 
water nglita. 85 Cal. 6a5. (See Psitpo.s- 
KERANCJC or EviiiENCE, Under thia title.) 
See CoNTBicTSi Emflovkb amd Emflois*. 
V. SiirncisHCT or Bvidsnce. 

The "mnral certainty " required by aac- 
tion 18211 of U<e Code of Civd Procedam ia 
produced when a matter i* proreu tn the 
aati*faction nf a mry by » prepondenuica of 
evidence. 80 Gil. 574. 

A verdict wdl not be let aaide as not anp- 
ported by the evidenoe, nnleaa, in the judg- 
ment of rcawnable men, no soch deduction 
ks that cipreueJ therein eonld be properly 
drawn Fron. Ihe evidence. 68 CaL £t. 

\Yhare a nef^aitive ia to be proven, alight 
pmof Dinkes oat a priaia /atia caae. "" 

TL WiTNasan. 

A witness cannot refresh hii memory from 
his atlidavit, when. 68 CaL 109. 

A witueai hai aright to object t 
log a qneition that would tend to 
him. 70 CaL SI. 

A peraon is not diaqnaliSed to be an inter- 
preter beaansa ha ia aUo a witness tor the 
prosrcDtioo. 70 Cal. 8. 

A witness cannot tttitify as to bis impres- 
^ons ol tbe intentions of another in doing 
wrlain acts. 71 Cal. 149. 

A witness who teitifia* to a part of 
▼artation may lie croaa saamined a* to the 
bidaace. 71 Cal. 30. 

It is not otfaniive to ask awitneaa to State 
ODly what ha knows. 72 CU. 303. 

Where an answer is responsive to a qnea- 
tion, it cannot be stricken out on the ground 
that it was heanay. 75 OaL 277. 

Where a witoesa testifies as to mare nwt- 
tara of opinion, it is not error to stnke 
Mch teatimoEiy. 76 Cal. 649. 

The de>:larationaof a plaintiff; made in 
absence of tbe defendant, are net evidence 
«f anything in hi* own bshkU. 76 CaL 606, 



Thutographs of the premiwa srA adwiwl 
a as evidsnoe tespeuuug deacnption. 3t 
C*l 697. 

mmuni^itiotts ■• a person who is n 
attumey, not niaila in the course of his pen- 
Fessinnal employmeut, are not privda pd. 
19 CsL 033. 

Preaumptively, aTl commanicatioos b» 
, wn attorneys and cl.eula are eouti Jential 
r9 CU. 633. 

A defendant cannot ba cmss-axaminad m 
;o con versa tions held with a woman who 
vas at that time his wife, though sines 
;hen divorced. Persiitinii in asking sseta s 
qn?s ion, if ittanilsto prejodicetha jury, sod 
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Where an improper question is answered 
liefure an opportnaity is given for objactia^ 
it is the duty of the court to atrika oat sadi 
answer. 86 Cal. 483. 

Tbe rale as to coiifliL't of evidanee mfpSm 
to eases of the self-contradiction oE a witnas*. 
riie conflict is all the more fatal for being ll^ 
testina. 87 Cal. 581. 

yH. CBOSB-BXAMiHaTioit; WmcnaiL 

A witness may be orosa-en mined fnr Ol 
pnrpose of showing his hn:<tility. BOCal.641. 

Cross-exam inatioa must lie responsive I* 
the examination in chief. 69 Cil. 646. 

Any acta of witneu showing hostility om 
be shown on cross-exam inntion, TO CjL 1I& 

A question on aronelainiaation laUing 
for the inference nf a witness should be ex- 
clndad. 70 Cal. 131. 

Wiiere a witnesa testifies that he boaght • 
promissory note, on which suit waa brought, 
frir a valuable consideration, it is proper to 
ask him on cross- eiainini tion if lie knew at 
the time that it wiu e^cecuted for an illegal 
consideration. S3 GiL 173. 

A refusal to permit cross-exam inatioa ea 
a matorial point is not prejudicial error if 
there is satisfactory evidanee on the ssBI 
point from other sources- 73 Cil. 200 

It ia error to permit irrelevant matCttt* 
be rebutted against objection. 75 Cd. lOi 

A qoeslton not ruapomive to evidsoot 
f>iven oa eiamination in chief ia not propcf 
croai-examination. 77 Cal- 3*24. 

In a suit on a note, where the direct taiti- 
motiy does not refur tu tlie consirleration, it 
ia not proper to croi<a-ex4'iiina for the par- 
pose of anowinif the alwance of cousidsra- 
tion. 77 Cal- 924. 

The orosa-eisminatiou of a witoeM ii 
hrsely in the discretiuo of the court. 77 
CaL 079. 

A witness may be oron-examineil to tM 
his credibility, knowtadge, or reoollectisik 
A lafnaal to allow this is error for which a 
judgment will b« reversed. TO Cal. 40(- 

A witness cannot be cross-ax ami nsd npta 
imlevant matters tor the pnrposa of elicit- 
inn s<Knething to ba •outndioted. 81 GiL 
103. 
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When ft DBrt; moaoMd of mnrdor liecnn«* 
• witun* iu hia owd hebtll, & wiiU Utitodt 
d ooii-azuiimatHMi ii parnuatiUa. 83 C»l. 
138. 

It U ui objeciioa&ble aiod* t4 eroM-axam- 
hatioa to raiul to a witnew, wht? it a, pttrty, 
from hia dspoaitioa, and aak h.m if >nch 
uawsra wera eorrvct. The de^'onition, or 
•nj part thereof, may ba nffareil in evi<lei)ca 
for Uie purpoaa of impaachnwnt. 82 C«L 
«7. 

A witnen may be eroa-exainineit ao aa to 
I^ tha foandation for impaacbmeat by uik- 
lag him if he did not offer to another piirty 
to mupreaa the teatimony be had giieu for 
a oaoullecatiDD. M CaL iB3. 

Vlll. iHPBACUIMailT OF WiTNISS. 

A wittMM cannot b« impeached by contra- 
riieCiiig pnrely collateral testimony called oat 
by hia cFoag-cuQiiuatinii. 86 Gal. 48.1. 

When ■ defenilant Itecomeaa wilDsMin hia 
own behalf, he may lie impaaahedby ev deuce 
u to hia general rapal»ti«a for truth, hon- 
Mtf, or verauity, like ordinary 
CU.7. 

A witncM ia competent to teatit^ 
■qiotktinn of aoothar witneaa — ' 
karing heard anch nDntetion i 
Cii.W. 

A witaeaa cannot be impeached by 
daacs of partieuUr wioogfal acta, nor can 
b« be eroaa-eiamiaed aa to anoh acta. 79 
CaL e33: 81 CaL 103. 

A witneaa oiay be croaa-examiaed aa to 
•tatemeiita made by her incDnaiatent with 
W iliiv't teatimoay. Tl CaL lilS. 

A vitneaa may be eroaa-examiaed a* to 
taUaleral mattera of a aimilai eharacter oc- 
aorring about tfae aama time, for the piirpoas 
ft teatiag bia recoUactioo and accnnicy. 84 
OaL 617. 

Ad objection to • preliininary qneation 
Mouot bn instaiiied on the grouoil ihat the 
anftitLoii itaelf might be improper. 73 CaL 






A vitneaa may be impaach«d by ahoving 
that hi) teatimotiy waa giiea nnder tba ia- 
Inwin of a motii-e prooiliting him to make 
a falia atatement, and that prior to auch 
Botive tie tnade diBarent atatemeut*. 74 
&1 1. 

A witnea* cannot be iapaiobed by ahow- 
W that he made coatradiotory atatementa, 
■nlaat hii attention baa been fint called to 
ndi atat«menta. 74 CU. 3. 

Avitneaacauiint be diaocedited by asking 
nai if he has not been inuiaaebed in another 
««e. 76 Cal. 192. 

A wituBM who daniaa ob oroaa aiamina- 
tion that he offered to procure te»tiniony for 
BDoey may be inaptaohad by eviduica to 
the amttwy. 68 CaL 200. 

The taahmony of an impaaoHed witeeaa 
■•J ba diareaardad by the jury, and Uw 
MutmayaoUMtnwb 70Ckl.6L 



The m 






.I'lUteriL 



oancl naive, 

tradict«d oi im|ieAcb.id. 70 CaL ISO. 

A witneea cannot ba croiu- examined as to 
hia being jailei) nr eonviuted of a miada- 
meanor; an^ ei'ideiice ia liinitsd to falouM. 

71 CaL 195. 

A witneaa may lie impeached by abowiog 
on hia croaa-eia mi nation that be had es- 
preaaed himaelF friendly towards the party 
\a whoaa behalf he twilifia), and declared a 
deaire to anppnma auch facta as might injure 
him. 66 CaL 350. 

A witoen eaiiiint be impeached by ahaw- 
ing hU want of ^eli^io<la l«Uef. 71 Cnl. Eta 

A witnaaa cannot ba impeachaJ by evi- 
dence of particuUr wroiit{fut acta, or by ask- 
ing him whether he had been arrested, 
pleaded guilty, and jiald a tinr for beating k 
woman of the town. 87 Cal. ]0S. 

Sufficiency of ol<jcctinnii to queetioni pnt 
to a witneea for the purpnae of impeaohing 
them comuderad. 87 CaL tOU; 87 CaL 413. 

IZ. ExFKBT AKD Opinion Evidbncb. 

A physician cannot leatity as to the eyo- 
sightof twopers'-ni. nnder certain conditinoa, 
DulesB ha hHB exiiuiinud them. 70 Cal. 98. 

A non-expert witiieaa may testify as to the 
mental conditinu of a pHrtiouUr peraon, il 
anfficipoUy acijoainled. Tho uinrt in iti 
discretion daturniiuaa hia competenoy. 71 
Cat. 618. 

Any witniai to a crime may teatify aa fa> 
whether tba defendant appeared rational or 
irrational at the time. 71 Cal. 35L 

Expert evidence is adniiaa.ble to show tba 
meaning of teuhuical tarnu in a contract 

72 CaL 278. 

Any witneas may taitify aa to the appar- 
ent sobriety of a defeTidant when tfae offenao 
was committed. 7» Col. 7. 

The fact that a wiiueaa ia qnalified as an 
expert as to anrthen duma ia not evidence of 
his ability to taatily as to wooden dama. 83 
Cal. 198. 

A qnsation calling for the otiiaion of the 
witneas upon an iuoorrect lagul propoaitlon 
should be exclnded. 7(i Cal. 3£5. 

Evidence of a person not an expert, aa to 
Um Bufficienry of a mannfaotured article, i* 
not admiaaible or aotitLeil to be regarded M 
evidence BDstaiiiiiiff * venlict. 78 Cal. 4ia 

An expert may be allnwed to teatify for 
dafeadant, after plaintiff baa oluaed hiia re- 
buttal. 79 Cat. 69. 

A witneaa cannot teatify aa to the gennino- 
neas of a signature without proof of being 
qualified aa an expert, unlesa he has aaen tba 
party write or is familiar with hia haod- 
writjng. 80 Ca). 448. 

The crasi-ex am illation of a aa^J at of ao 
expert ahoald be allowd a liberal range, 
touching all mattern testified to iu cbtaf, or 
tending to teat tlie tenipw, t' 
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EVIDENCE. 



intolliiieDce, Mcnrecy. oredibUity, or meuii 

<rf knowledge of tb« witiion. 87 CaL 4(U. 

S« Criminal Law. 

X. DDCtrntNTART ETimntcM. 

FArnl eridanca in inadmisiible to ihow thnt 
S cerbaiD matMr wiu not inteQdail to be in- 
eluded iu K written cnntnct. 69 CtX. 188. 

A Hying declaration in writing miiy lie 
fortified by parol eviitence to ahnw thu con- 
ditiiiii of ileceMod at the time. 70 Cal. S. 

An taatruinnut pnrpKrting to be a co|]y ii 
not eriiience, witbuat proof that tbs original 
kadflxiitad. 71 Ual. 183. 

XL pREPOHDBttAMCB OF ETIDXNCI. 

A preponderance of evidence i« all that is 
necessary to wainuit a verdict (or eiemplnry 
dftoiages (or aawilt and battery maliciously 
Mmtnitte.L 74 Cal. 148. 

When a witnesa testifies setr-eontiadio. 
tory. S7 CaL 581. 

The poaitive teatimony of vitnewes may 
be overcome by circnnuitaDaea ihowing that 
they are mistakeu. The court may reject 
the most poiitive testimnny, thougli nncoa- 
trsilicteil and an impeached. Its inherent 
improbability may deny to it all claims of 
belief. 7tl Cal. U. 

The barden of proof i« on « trustee who 
bas derivcil benelit trom his trustor to sbow 
no abuse uf contiileiica. 82 Col. 3jil. 

The burdsD of proilucing a preponderance 
of evidence is npoii tlie piirty who has Uie 
affirmative, and rer.ialiia upon hiin throngb- 
out the ulal. It is different from the bur- 
den iif mxkiiig or meeting a jnima/aeie case, 
wliieh ghitts back niiil foitb in the conrao »f 
a trial. 81 C.d. »0S. (See Bdbdsn or 
Piuicr, under this title.) 

XII. FftRgl'lIFTIOHS, G«HSitALLT. 

A (act. onoe shown to exist, is only pre- 
■nmed to coutinne so long as is nanai with 
ttiingi of ihat nature. 81 Cal 398. 

The salary of a aalesmaa is not presumed 
to continue at the rate at which it began. 
81 Cal. .108. 

Marriage may be proven by oohalritatinn 
and repute; cobabitntioa not shown to be 
illicit u preimmed lawful. 82 CaL 433. 

Where there are two presnmptioua, one 
ia favor of innocence and the other in favor 
of a criminal course, the former prevails. 
S2 ChI. 449. 

Evidence stricken out eannot be ooniid- 
ered on the oueition of sufficiency of evi- 
denoa to justify the verdict 82 Cal, 184. 

Preiuiuptively, all the relevant ei-idenca i* 
inclndeil m a b.U of exoeptioaa. 68 Cal. COO. 

Preiumptively, the fiudiniis are suuported 
by the evidence. 68 CaL 843. 

Presumptively, official duty waa per- 
formed. 08 Cal. 384. 

Pre>umpt'oiia relative to aobaluUtioB Mid 
82 CaL 427. 



Where two praanmptiona of the same kind 
cniiH ct. neither is to be reguded aa exiat' 
ins. 79 Cal. HSO. 

Ill a complaint aiking for ths reeeisaion of 
a >Kle of certnin personal property without 
stating iti value, the preaniii|it'ou wiU lie 
that It ha.1 no value. 82 Cnl. 193. 

Ill all trust relations c(ni6deiice ja pre. 
snmnil, and if the trustee liai derivod any 
IwiieiiCJi therefrom, the bunlen is on biro to 
-liow that confidence has not been abused. 
82 Cal. Sol. 

Kuuitals in a mortgage are concIusiTS w 
lietweeu the partiea. 74 Cal. 40^. 
See AugniEscENCB; Criminai. Lawj Fbao- 
ncEj Waivbb. 
Xni. DiSFUTAHLS PRrauMpnoNS. 
That libelous matter is faW and mali> 
io'is. (i9 Cal. 627. 
That a counterclaim ia denied. GQ Cal. 133. 
T)i»t the jndginant waa pn>|>erly ruudered. 
8 Cil. 390. 

T.iat a person to whom a note ia assigned 
n'1 delivered is tlie own^r. liD Cal. 560. 
Tlint the owner of land ailjoiuing a street 
wiia to ths middle of the wHy. 60 CaI. SOS. 
Thikt he map referred to in the deeil givas 
truu description of the prnperty iutendsd 
1. i>H conveyed. 70 Cal. 487. 

Tlittt property purchnsed by a mairisd 
Fiiiiii>ii belongs to the ooinninuity. TO CaL 
Sl>; 70 Cal. 242. 



offi.ei 



under its seal is authorized. 70 Oil 



nt injury haa resulted from error oa 
apjUBaL 71 CaL G13. 

That land deeded to a married womu 
" fi>r her sole aod separate use " is bei sepa- 
rate property. 71 Cal. 410. 

'lliat the debtor has been paiil the ex««M 
ari'ing from the exeootion. 71 Cal. 254. 

liiat a jury properly instructed dscidsd 
ju.tly. 71 Cal. 50o. 

That a new trial was gmiit«>l after tba 
■nlict becaoHB of the iuaulhcieiiL-y of tb« 
videi.oe. 71 CaL 221. 

T at a certain male of court procedsn 
'as adopted b^ consent. 71 Cal. 2-:3. 

'Ihat a certificate of pun;lia>e was prop- 
erly issued. 71 Cal 21. 

ill the absence of findings that the oooTt 
Found all the facta in favor of the prevailing 
pa-ty. 72 Cal, 271 

Tiiat a certain conversation did not im- 
properly iuQuence a juror. 72 CaL 187. 

Tliat an isaue duly raised by ihe pleadingi 

a not aliandoned at the trial 73 Cal. 03. 

Tliat the court iostracted the jury to dii- 
regani certain assumtitiiinB of tlie nppouai 
counsel made in his addreas to the jaty, 71 
CaL U04. 

That a change of attorney from one M* 
to the other prevented the Formor from hav- 
ing a fair trial 74 CaL 38<L 
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EVIDENCE— EXECUTION. 



lliat a notice fnr ft motion of nev trial 
WM gii ..1 or w&ived, where neb piotioa wm 
dniied. 74 0^1.209. 

Tbkt ID order or jnilf^eat «u Dnt law- 
fall; ut asida becaiue improvidently made. 
7J CU 617. 

That a deed waa dslivered on ths data it 
beira. 70 Col. 240. 

That a jndKe wm doly anthorized to act. 
IBCil. 213. 

Tbat an aareement required I); law to be 
in writiuff wai id uriting. 76 Cal. 253. 

Tliat (D asaenmeut waa legally aia>le. 76 
ai. 443. 

Tbtacoort mled correctly. 78 Cal 621; 
77 Cal 260; 78 (.at. 358; 79 CaL 50, -.{iO; 81 
Cal. 280; 61 Cal. U2I. 

Tbat the evideiioa joitified ths inatrao- 
tioiu. 79 Cal. 404. 

That an errnneflns initmction vaa pre- 
Juriicial. 70 Cal. 210. 

That a judemeiit wai not rendered by con- 
Kit. 76 CaL tfJ4. 

That where hu^Iaad and wife nf (itiiilar 
are periabeJ in the tame calamity, the wife 
di«l litaL 7G Cal. 649. 

Tbat a dititiis>al for want of proaeaulion 
wi> prxiper. 77 C»l. 326. 

That property acquired during marrtaffe ia 
aminmuity property. 78 Cnl. 68; 71t C .1. .104. 

That the receipt of the United Siatei re- 
eeiTtr waa properly issued, aod is pniof i.f a 
hameateail entry iu the land-office. 78 Cal. 
SB6. 

That all the prnceedinga in a trial court 
nre regoiu. lU Col. 501. 

That a deed from hughaad to wife for her 
■puBtB UM ia her separate properly. 79 
Cal. 468. 

ThatB good paper title to land cnnstitutes 
Uw hoLler il>ereoi the owoei. 80 Cal. 60S. 

That coriHTHtMiD diractora know at all 

any niidor O.eir coutml. 81 Cal. 231, 

Hilt a fact mice shown to exist continneg 
aalnnumiauaualu'ith thinsaof that nature. 
81 Cal. 398. 

That a party dealing with a Bpei.-ial agent 
bai mA bm antbonty. 62 Cal. 1. 

llut a trial with eleven jurors wu con- 
nnlcd to. S-2 Citl. 62:1. 

That the deicriptimi of land in a Judgment 
hralficieut. 82 Cal. 19. 



BZOEPTIONB. 

See Bill or Exciptiohb. 



EXEC17TI0N'. 



A jadKmMit debtor haa the option to de«-: 
i(iiate the property to b« cold. TO^Ciil. iVO.; 
Cii-liii). — • 



The title Mcar«d at the eiecntion sale t* 
real property ia not affected by irrejtnlarity m 
the puhLration of the notice. 70 Cal. 296. 

A foreclnaure sale will not tie sot aiids fj>t 
mere inadeqnacy of price. 70 Cal. 497. ' 

Tbu fact that sereral lots were Kold envumt 
will not of itaelf reader the aale void. 71 
Cal. 254. 

A judgment ii but evidence, and it nafc 
Eobject to levy or sale uoder execution; tha 
remedy is by garnisbmeut. 72 Cal. 232; 7T 
Cal. 646. 

A purchaaer oE stock at execution, with 
notice, obtains uo better tl'le than that had 
by the judgment debtor. 72 Cut. 321. 

After an executicu has been returned nn- 
satia^ed, the plaintiff is entitled to an order 
command Dg the debtor to appear and bQ- 
■wen aa to hit property without any affidavit. 
72 0^1.513. 

Supplemental proceedinga are not a nelr 
action in which a third parson can inter- 
plead. 72 Cal. 613. 

A aale will not be set aside on afHdavit- 
■bowing tbat the judgmeot waa obtained 1^ 
fraud or mistake. 73 Cal. 270. 

The Buperiiir court haa power to recall Dk 
execution. 74 Cal. 106. 

A quitclaim deed under an eiecntion br 
the bolder of a certificate of purchase W 
equivalant to an aaaignmeut of auch certifi- 
cate. 75 CaL 240. 

Exemption under auMiviaion 6, aectloa 
60O, nl the CiKle of Civil Procedure. oi>ly ex- 
iete where the articlea are thoie with wbioh 
thedebtor "habitually earns hia living." 77 
Cal. 194. 

The third sulxlivision of *ection 690 of the 
CiHle o[ Civil Procedure, relative to exemp- 
tion, applies to penoui engaged iu farmmg^ 
77 Cal. 194. 

The burden is on him who claiois eiemlr 
tioil to prove it. 77 Cal. 104, 

Seat! in San Franeioco Stock and Ex- 
change Board are property that may b« 
aohl under execution. 78 Cal. 361 . 

If an execution ia merely ini])cr art, it )•- 
not void, and it ia the duty of the sheriff to 
eerve and return it. 79 Cal. 600. 

The tive-yenr perioil in which execution 
may issue on a judgment umler aeutinn 691 
of the Coils of Civil Procedure applies t» 
forecloaur« nataa. 81 CaL 202. 

In BUppleinentary proceedinga when it. 
appears that property of the judijinent 
delitor waa assigned to third parties after 
the proceediiigd were Ijagun, the court oatt' 
opiy make an order authorizing the creditor - 
to liring Huit aga'nst autli third party, and 
Forbidding its tranafer iu thi uleaii lime, 66- 
Cal. 61. V 

An order eranting an eiecntirin on a jndg> 
ment after five years from its entry may ba 
BiMiniied on frliornrL SB Cil, 2;5. 

Ainendad oertilivUe oi. purohaae iu. 81 
CaL 366. ■ ■ ■ J 
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EXBCnnOK-VALSE REPRESENTATION. 



■0 Mle bronght abont b; »gaDt' 
u««upincy to daCrsad, «ud tbe purobnaa of 
tl>« property by one ol the couopiraton, bald 
Jo ooofer no titlaL SI Cal. 35ti. 

Steun-thraiherandontlit beldnot «iamp( 
4rota eiecution u rumiDB iiuuLemaDU. 71 
00.74. 

EletDptioa U waitmI by a failnni to claim 
•lA in a raawDalile time. B3 Cal. ISL 

Ths hnaband cannot claim any eiamptioD 
"for binuelf on tbe giound tbit ths property 
ia in pnrt tha (eparate propecty o( bia wifo. 

♦83 ca IW. 

Property of a taamiter eiampt from aze- 
.OOtioD. 83 Cal. IKt. 

It leemi that nrs-wood may be inelndad 
TVndar th« term of "proviilong for family 
.mae." 83 Cal. 153. 

foracloaure asis, — atay of axecation 
'Iha instance of tbe party in uoueaiioa. I 
•«0aL8J}. 

A motioa in aapreine conrt for a stay 
• aiecntioD must atate (acU. An affidavit 
.'that tbe party was not " in poaaeuioa " 
:.inaufficiBQt. 84 CaL S5. 

A aheriff*! certiticata of the aale of land 
"vill prevail orar an nnraconled deed preri 
•.«na1y eiecatsil by ths jiidginsnb dslititf. 
.i*nd of which the eiecation pnrchater bad 
. BO notice. 7i CaL JIS2. 

A jeweler'a eafe need in hia bnainen 
Jeweler and watch- repairer ia axampt from 
..juecntian. 87 Cal. Wi. 

Proceeding* Bupptamantal toeieentioi 
■ l«aoh a choae in aotion arieing from torta, 
.and the oonrt may autborize a suit by the 
. oreditor to reoorei ancb choaa in action. 
'CaL 178. 



tended to eoable the debtor to follov 
-Tooatioa and earn a nipport for hinuelf 

family. 87 Cal. 2K. 
Tbe term ** implement," aa need in tha 
•sate of eiempCioaa, ia broader than the 

" toot," and ioelndsi any iQitrameDt needed 
.•tad naad tar tba pnipoea of carrying on tbe 

trade or bnaineaa of tha debtor. 87 CaL 
-S9a. 

The appointment of receivera in rapple- 

SMntary prooeedinga. 78 CaL 361; 86 Cal. 
»3ei&i 67 CaL 17& 
. 8m ArxaoBMKrrt Dcbtob asd CBUtma; 

JroOMBNT, 



8m Pbomtk Law, 



See EviDiKOa. 



BZTO&TIOV. 

Sea CnuiiMai. Lav. 



EXTBASITIOV. 

Tha recitali in a warrant of amit imui 
by the Kovernor of the etate, upon a reqnia- 
tion, will b« prima /•icie taken aa tma ia 
haUat eoi-jnu proceediuga. 79 C*L M. 



OB-TTXIXY. 

SacIbvouaL 



PAOTOB. 

Sea AaaitCT. 



FAIiBX XHPBISOinEBirT. 

Peraonal liberty cannot be violatad t^i 
■nera occnpantof pnlJio land ' 
intruder. 73 Cal. 2S2. 



eioai, i» without proba ._ , 

impriaone another moat ahow that tlw ii 
lawfnL 79 CU. Ml 



FALSE KEPBESSNTATirai. 

•eatatfaa 



chargeable with a knnwledge of ita bU^. 

82 Cal. Sfil; 84 Cal. 646. 

Afalae repreaentation aaffroaod forlMO*- 
an Diuat go to the main inducement fortt* 

plaintiff in acting, *o that without it kt 

wonld not ant 82 Cal. 351. 

Bvidanoe of Talue and idantifiaatioB d 
iroperty aold. 7S CaL 234. 
M iarapreaentationa aa to law aflbrd aa 

gronnd tor relief, where there ia no ocafi- 

dential relation. 79 Cal. 17. 
B«lief in eqnity will oot ba granted «a 
e gronnd of falae repreaentationa, vben 

then haa baon great oandeaaneaa. 79 ^ 

Ignwanoa of the real fnoti uatttU.*)- 

Ugeil.wul proren in a auu ' ' ' 

- 'tiaa. 73ULSt7. 
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FALSE BEFRBSKNTATiOH— FINDIKOS. 



r ttut plaiatiS Ofid Iweo mukd 
Jtfttbj. M Ctl. 53IL 



TAXniT AIiUlWAVOa. 

8m Fbobati Liw. 



FEDXHAIi OOU.ItTH. 

8m Cohstitctiohai. Law, 



>• ^4pq^^3iT; Cosra; Fqwtia Qinons. 



A EodiDg u to »n nltinwto tMt,pr«TkiU 
fwr one u to k probativa faot 68 C»l. S18. 

A Iiilarc tn Bnil ii imuutariil, if not w«- 
iDdkl.t. 68 CiL KS. 

In tbfl aimeaee of tb« .Mcord, tba nffi- 
oeacf o[ tbe ovidauM to •natun » fludiug 
Vill be pratQnied. M QaL 612. 

A certun geiHini finding held to b* ia- 
«tfficietiC «8Cb1. f>99. 

CerUin kbqw' Gn'lingi held to l>« nS- 
fiant. es Cal. IIK; 70 CU. 180; 79GaL eoa. 

Finding! nuLj be waived by atipiilatiiHi. 
«Cal. 240. 



kaU niSoifliit. 68 CtO. G28. 

A (in ling tiiit a aiim u dae on ■ DOts i 
.laqaivalAnt to one that inch aaai ii "owioj 
.•ml uup>i.l." 68 (^hL 102. 

A fioilini; oonotu'ivs tt all pUintiS' 
tighta ia nifficirnc, withoot a fimline n 
.tba iaaaoi. 7U CaL 136; 79 CaL Hi; 8 
Cat. 162. 

Finding* «n allejndona not dsniad are 
LUneceHary. 70 Cnl. 326, 

An i'.aae nn which no erideuM U ttSnred 
Med Tiflt lie found on. TO CaL 619. 

A Rii'l'ng no ■ point that coold aot el 
70 CU. iZ. 



On* deairing a finding on k jwrticnUr 
Clint ahoBldraqueit It. 7l>CU.S8S. 

If the term of a jndge ezpirea after an or- 
er for jodement. but bafura findings, the 
eanu mnat be retried. 7&Cal. 231. 

An objection that the findioga are not 
anpport«d by the eviilunce ia not well taken, 
where tlie eridence ia aulMtantially in con- 
fliet. 72 C<1. 598; 72 Cnl. 307; 7li L'hI. 11; 
71 Cal. 618; 73 Cal 617; 72 CmX. 278; 79 
UiL 633. 

A finding aa to the alieence of falae Tepre- 

ntation held •nuported by the evideuM. 
71 Cal. 223. 

An objeelion toflndiogaaanot anpport*d 
by ths eviilence moat be a[>aaillc 71 CaL 
22:); 76 CaL 11; 76 Cal £0; 70 CaL 103; 81 
Cal. 39. 

Findioga h to Ot» cfmtraet of a hnibaod 
and wife lor inateriala held not aopportad by 
efi'lence. 71 Cal. 380. 

Failure to find on an affirmatire dafenaa 
is not oanae for a reveraal, nnleea it is ibown 
that lome evidance (in aneh def«nae waa suk- 
mitted. 64 CaL 272; 84 CaL 104. 

When the facta Coand anatain tha ]iidg- 

Hiy. 77 CaL 217. 

An objection that the findings tra against 
the preponderance of evideoM will notaraiL 
7S Cal. SI3; 77 Vul 241. 

Where there ia an abaenoe ol findingi^ 
they will be preaumed to have been waiTed, 
nnleaa the oontrary appears fmm a lull el 
eicBptinna. 77 CaL 36; 79 Cal 601. 
A jodginentwill be reversed for deteotlT* 
improper lindings. 77 CaL 66. 
Findiugi need not be in the preoiae laa- 
gnage of the uleadini:^ and may appear 
ider tha heail at "CinaclaHions »F Law." 
Cal. 340; 72 CaL 104; 79 Cal. 499. 
FinLlinn how fai implied from a jadg- 
enb. 80 CaL 365. 

Findings, upon issues nnt In the pleadings 
will be diareganleil. 80 Cal. S48. 

Findings of proliative (act* a .._ 
when coiiolnaive of the nltimate facta. 
Cal. 267: 72 Cal. 698; 78 Cal. M3; 79 CaL 
2(r7; 78 CaL 643. 

A fact not discloaed by thaflndinga mnatba 
preanmeil to have not eiiated. 60 Cal. 27S. 
Beqnest for findings are nnneoeAsary and 
immateriaL 79 Cnl. 232. 

Facts admitted by the ptaaHinga may be 
found without evidence. 70 Oil. 28.1. 

Fiiidinga are aiifficient that oover all mats- 
rial iiauea. 79 Cal. 307. 

Every preaoiriptiou npon appeal is against 
error. 79 CaL 601. 

Iinmaterial isauea need not be found en. 
78 C*}. M3. 

Failnre to find on iffirniatire defenasa 
on which evidence has been anbmitted ia 
cause for a reierwl. 84 Cal. Ml. 

IE ibe cnu<(]!iint lie gooil, a finding bj 
toitiaanl&iiieat. I9CaL2«£ ' 
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In th« abaanoe of aTideDoa, ■ Hading ihonld 
ba against a party on vhom lis* the UoiiIbii 
tf praaL 7fi Cal. 393. 

An opinion of Cha trial eonrt ii not "flad- 
Inga." 7fi Cal. IM. 

A SadiDg ooutrarj to vhat the plaadingi 
admit ia arroasoua. 79 Cal. 6.19. 

Tha trial court caiitiot iiibititata atbar 
Andinaa fnr thow already filed. TS CaL G17; 
K f%\. 633. 

A fiadiDg contrary to the admUainni of 
the plenilings may lie disregarded ai anrplua- 
■ga. 73 Cal. 564; 75 Cal. 336. 

Where there ii any evidence tending to 
•npport the fiiidinga, a rereraal Will not ba 
anlereil ou the grouui) that the fiudiiiga are 
nnt aappnrted by tha erideuoe. 75 CaL 
113; 7:4 OaL 617. 

Findini^ which corar all ianiM will b« 
bpld BUfficient on an ■pueal froia the JQilg- 
mant. 84 CaL 197. 

Fiiidinga contrary to the admiaaion of the 

flaadinga cannot aupport the jiidzuieat;aaali 
idgmeat ia agaioaC law. t>2 Cat 170. 

If the court omita to fin<l on a malenal 
iasue, the joilgmsat cannot be anuported. 
SSCmX. 170. 

When tlia finding ibow thtt the jndg- 
Inent ahoalJ be fiir the nppoaite party, the 
Oonrt will M> direct. 82 CaL 77. 

A finding that certain balance became 
doe and offing atata* merely a ooucluaioo of 
bw. 82 Cal. 602. 

A court may, before jnilKinent, modify ite 
fludiuiK. 82 Ca-h Sa. 

Fudure to appear at the trial ii a waiver 
cf Hiidiiigi. 83 C*l. 226. 

Is^aai raised by an anawer which oonitj- 
- tntea no defense need no fiudiuga. 81 Cal. 
499. 

The jndge m*y prepare tba findings him- 
saeli. 73 CaL 52t). 

Specitii; Hodiugs oontrol general finding!. 
T3C»1. 291. 

An objection to the cnnclnainn drawn 
from the findings cannot be reached by a 
motion for a new triali tba remedy is by ap- 
peal from the ju.lginant. 73 CaL GDI. 

Findinxa aa to the value ol work held 
nipiKirCeil by the evidence. 76 L'al. 63. 

An objection that ■ certain Anting la ant 
within the i^suea cjinnot be first raided on 
Kppeal. 72CaL?ei. 

Findings on mere matters of inducement 
•tatsd in the minplaint are wholly nuuecM- 
iary. 72 Cal. 19i 

Findrngs upon facta admitted by the 
plcadinfia are unuaceisnry. 83 CaL 693. 

Where there are apee fie findings m to 
facta, and then a generel fiiidinl of Faot 
thereon, in'onsiatenb, however. tTierewith, 
the special finding most preva I, and a Jndg- 
nent aapporteit by the general finding can- 
not sUnil. 83 Cal. 1. 

Where tha findings do not rapport the 
^dgmeut, it will be reversed. S3 CaL 70. 



the fiaitinga aa "not anB. 

Krlsd by the evidenoa " mu^t specify nSk 
•■L Specification liy retareiice to tlis nan. 
Iier of the finding is iiuuBiGieul.. S3 CkL 

Where a faot rests wholly on a preanmp- 

3n. a finding against auch pre*iiui|iti(iD ii a 

idiug againtt avideuoe. 8:1 Cii. 6j7. 

Erroneous finding] on issues nut tsndered 
by the pleadings are imnialerisl. 83(.'b1. aSl 

A specification that attai;bs a mere tm^ 

a~ion oflaw is insulficieiit. 83 Chl 296. 

FiiidinjZB are never reqnireil aa to the fiuti 
ulmittedby thepleailiiiga. Su I'aL 128. 

A judgment will nevtr lie raver-ed t<« 
failnre to find on iuiuiaterial iaiuea. W 
'al. 12& 

Ttie coart cannot tike judicial notice Uksl 
a coonterclaim ha.1 been furmaily uljadi- 
cateil in another action; nnd a finding baas' 

lerenn is not suuuortaJ by auy evidancs. 

i CaL 448. 

Csrtaia tindinga as to tha aitTcraa naaol 
water held ooatr.iry to the evideuua. 86 CsL 

A finding aa to an iaane of fnadnlent «(*• 

lyaiice held insnffluieiit to support tW 
judgment 86 Cat. 471. 

It iaa anScient finding of fact that the 
law oC another atate is tliu aauie as the U« 
this aUte. 85 CaL 280. 

Under the faeailiug that the decision is 

;ain-<t law, the >b>enCB of a finding oa a 

nti^risl inue may be cotisidereJ on appesL 

I Cal 155, 

f dilnre to find folly npou a material iasia 
not fatal, if a moia cnm)iljte findiu 

nuld be adverae to tlia appellant 85 Cll. 
402. 

The party haviuj; tha burden of proo^ 
unil who offers no evidence, cannot l-e praja- 
iliced by the failure of the court to mats 
Bi.diuga. 86 Cal. 71. 

In equity eaaea, where the venliot of t^ 
jury is in accord with the fiiidin.'a of tba 
court, this auffiuieiitlv shows its adoption bf 
- :onrt. 83 Cal. 574. 



Fiudin, 



I of tha oomplain 



ary on 



hallw 



Finding* ahouM cover all material ism" 
railed by tlie plttailiiigi, liut tliay ahimbl I* 
Mtatemeuta of ultimate fauts only. S7 CiL 
4tl9. 

Where a uontract for 
let oat in har. errfci in t 
irig that tha vendor eut' 



the sale i>t londii 
le comiilft'iil 



tlia i*r«a- 
„ . _ . . etfortbil 

the complaint is a sufficient fiuiMiiK Uial tb 
vau.lea executed the cuutrsct 87 CaL 481 

An allegation that llie contract wa> ok 
tallied by frand ia covered by a flmlini tlU 
the contrast was not obtained by frand. ff 
<3al. 480. 
See Appral; HoMrsTBAD: MRCHANKa'Lnit 
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TIES INSURANCE— FBAVD, AND FRAUDULENT C0NVBYAHCE3. 



FIOB INSUHAirCK. 

8m iHsuiuHas, 



FXSH. 

Tlie net el March 12, 1S8S, relative tn 
fthuiil ((auie ia cuiuititutioiiBl. 73 C*L 257. 



FIXTURES. 
' Uachiner; attached to leased preinissi liy 
the leiree Hre tixlurea aa lietween him aud 
kii erediUira, regardlesa oF hia rigbt Co re- 
.Bovetbem. 70 U'l. 3. 

' The ceuioval of Qxtnret eonvarta them 
hto pemmal i-roperty, for which no demand 
t iKfnru luit. TOCal. 3. 






' Apmiii 



U the Civil Code. 70 Cal. 3. 
' An ictinu far damsKei will He for thewill- 
hl niuDVAl of fiitnrea from property mort- 
|i^ SO Cal. 240. 

buip-niikiiig machiriPry and apparatna 
■tUrhol Co a bnildng become part of the 
ttiity an ■■ Co paaa by a deed of the prem- 
■M. 80 Cal. 243. 

It i> Dot clefir that partnenhip fiztarea 
In ]«rt ot the atnck ot goods, though part 
*I tlw*t4>ck iu trade. 61 CaL SI. 



BNTBT AlTD DX- 
TAIKBB. 

EveBtials for 

Kfal. (hffi 

A men tre*pniu does not 
alile entry. 09 Cal. 602. 

A etna t aud peaceable 
tiS it time of tiDtry ia easenciat 
lor fiirrilils entry. 69 Cal. 662. 

Certain acta oF violeiiue held 
brcille entry. 71 Cal. 130. 

ruinult or riot ii nut necesury to consti- 
tate turvible entry; a display ot force ButS- 
tionl to mtimiilata or excite* breach of the 
T«ace ii mfficieot. 71 Cal. 130. 

A Kraiubling possession is not snfficieot 
prior pnaseaaiim Co maintain the action. 
iBimn V. Cherotn Bolu 45 Cal. 408, held 
MC to apply.) 70 CaL 626. 

The qnestioo oF good faith ante no figure 
b the autiun of forcilile entry. 76 C-il. 6-JiI. 

Uiiilur ■ecCiOD 1 100 of the Coda of Civil 
IWednre, relatiug to previona actual and 
pcamMe pnaeaeinn [ot five days next before, 
lenciug or perwinal presence is not eaaentinl 
te iliow poaseMioiiL bat there mnst be ex- 
rintive itotaiuioD and oontroL 83 CaL 911; 
n C«l Ka3. 

^'here th* uUawInl tatij molt* in the 



a ol fonnbls entry. 
■jo conatituta 



partial less of a crop, the defendant is prop- 
eriy held liable therefor. S3 Cal. 96. 

Evidence of title or right of posbession la 
inadmissilile, aa ia also the oDeatioD of aootl 
or bad faith. 83 Cal. 96. 



FOKECIJOSUSK. 

See EzictmoN; Judohknt; Lisk; IiIichaii- 



Sse Cbdieial Law; Hobbakd ahd Witb, 



FBASCHISB. 

See COBFOKATIOits; BhIMSnt DoHtlM. 



Orders drawn with intent todefrand cred* 
iters are FrauduiGnt as against the assiguec 
of the debtor. 63 Cal. IJ. 

A tranafer for Che purpose of defraading 
creditors ia valid as to all persona exue^t 
creditor* TO CaL 296. 

Where the sals ot personal property is 
obtained by fraud, the owneraliip ia not 
ohaiiged, and an action of Teplevia or coa- 
varston ties. 70 Cal. 440. 

R«Bciuion f<<r fraii<l nnat be mwU 
promptly on discovery of the facts. TO Cal, 
2S0. 

In an action to msciod asale for fraud and 
for a return of the piirciiMe-nioney, wher* 
such money has Iweu useil to satisfy a mort- 
gage, luch mortgage will be revived in favor 
of plaintiff. 70 CaL 128. 

Jurisdiction of equity in caaes oF Frand 
whereejectnientmiglitlieaato. 71 CaL GI3L 

A finding as to l^cna Jide purchiise held 
soBtBined by the evidence. 71 C&l. 42& 

Inadequacy of price held not suSicieiit no- 
tice of the fraud of a grantor. 71 CaL 428. 

Frand without damage furnialiea na 
gronnd for aotiim or defense. 83 <Jt,\. 7. 

A title voidable because of fraud become* 
perfect in the hunila of a subsequent granCcA 
lor value without notice of the frau<L 71 
Col. 428. 

A contract relating to a couveyance held 

it to bo notice oF the n on -performance o^ 

e conditions after the execution of ths 

nveyanoe. 71 Cal. 4'i9. 

A deed of giFt executed under great phya- 
ical and mental weakneas, under a faJaa 
easion as to ita nature, abonld Ua aaf 
aaiile. 72 CaL 207. 
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PkAOD. AITD FftAUDDLEKT COHVKYANCES. 



In thaKbaBnca of loapiiriiMii circnmstaniiet, 
the banlen of pmof is iiat on tlia donea of 
» gift cniMa mortii to thow that the <lonor 
W)u conii«tent, or tbe tnuiiter (rM frui 
Innd. 73 Cd. BM. 

Fraudulent intaat U ona of laot, and not 
of law. n Cal. Ma 

A gift from hniband to wifa whan he ii fl- 
naacially aolTent u not void u to oiiatia); 
eredicon. 74 Cal. 540. 

Tbe Btatnta of fnadt ii no bar to relief in 
case* of cooatrnotiva truats. 76 Cal. S2T, 

Whan by mean* of a parol promiie nuiIa 
in bad faith ft deed i* aacurad, it i* a i»se o[ 
kotaal frand. 70 Cal. 02A. 

A dead obtnined by ooe who atanda in 
rtnfidaatial relationship, nnder a parol prom- 
iaa, whieh haa been afterwards violated, con- 
atitate* ■ oaoie of oonstrnatiTe Iniud. 75 
Cal. 627. 

The relationahip of hnaband and wife ii 
wnBdentiaL 76 L!al. 627. 

The relatiODihip of a managing apant and 
a oontideutiaL 80 CaL 



An aaaignee in iiuiolvenoy ia not oompelted 
to reimbuns a frandulent tranaferee of the 
debtor before being entitled to a raoorer; of 
the gooda. 76 Cal. 338. 

A complaint in a aoit to enjoin an exeoa- 
tion alleged to be parmittad for the purpoae 
oT defrauding oraditon held iiianfficient. 62 
Cal. 170 

Certain r«praaentatinn« made by a land- 
Itird held not frandnlent baoauw matters of 
a to 



coDnterolaioi against the rent. 83 Cal. 7. 

A finding that a deed by a debtor waa tx- 
•initad wiihoat conaideratlon ia not equiv- 
alent to an avermeni that it wai mailn to 
Under or dafrand oreditori. S3 Cal. 368. 

If a Diarriaga is brougbt abont by a fraad> 
dient contrivance and promiaa aa to convey- 
MM of property, a coart of equity wUl 
decree a coDveyauoe. 77 Cal. IW. 

A mere promise to ■ mother on ber death- 
tittl createa only a moral obligation. 77 C«l. 
IDS. 

The fact that a portion of the purchase-, 
■fioney wai paid by a third peraon may cre- 
ate a iTtiat in the property pro (nnfo. but 
cannot ba the consideration for a deed to 
inch penon or faia heir. 77 C«l. 106. 

A coDvayanoe to defrand cannot be aet 
Miile unless tha gtaiitee had notice oF the 
fnnd, and porcbued without conaiUeration. 
77 C«L 218. 

Allegations of frand mart Mt up tbe facta 
etMi»titnting it. 77 Cal- 406. 

The fact that the frandnlent cnnaideration 
waa verbal, and the cnutraet written, will 
llbt bar the conrt of equity from arantinff re- 
llbr. 77(iLK. ' 

' A promiee made wiUiont any intent to 
parfoiut ia • tnaui, and it it baa indumd a 



party to altar his pnaitton to his bijury, ii 
ground for relief in equity. 77 CaL 'J2. 

Complaint for resciaiimi on thn ground «( 
undne influence and fraud held aufficital 
77 C«l. G96. 

Bnth courts of law and eqnitj bate jura- 
diction in many casea of fran.L 71 CaL 49. 

A person who seehs to reaoiud for InaA 
prempUy after ila discovery. 70 



Cal. i 

In what caaaa a an 
for resciuion, lies. 

Return 



. for lUmagei^ and net 



■9 the value tlieruof has bi 






inditi 



I of ^ 






tiea mnat be placed in HiiIh qHn, aUe tiett' 
tan be no resciaaion. 78 CaL 38d. But bm 
77 CJ. 696. 

Bafora a party ia entitled to r«!icind, hi 
mnat show acme damagea. 78 Cal. 389. 

Fraudulent repreaeniation aa thebsiisif' 
resciasion moat lie as to a material fact, doI' 
a mere opinion or statement uf intentioa; 
Tbe statement must be relied upon as atf 
inducement to execute tlio uoutnct or estf 
veyance. 78 Cal. 126. 

A promissory note obtained thrmigh fslif 
representation may be avoidail. notvitk- 
■taiiding the fact that the miker might hara' 
di^overed the real facts befnra ita cxet.'utisa 
hud he exercised a higher degree of eaia)^ 
diligence. 78 Cal. 221. 

Complaint by crediton to set aside a jadf- 
meut by confaaaion held insufficient in aot 
allegin;; that the debt was not juatlydaa. 
7U U»l. SH. 

There can be no fraud in the pursnano* s( 
a remedy allowed by law. 7l)€al. GM. 

A certain onmplaiut attempting to cbar^ 
frand and ooUusion in fnrrclo'nre pmeasd- 



hild ii 



3 Cai 477. 



A deed in fraud of cr«i)itors is ahndntdy 
void against them, and an axeuutinn nl* 
thereafter ot the debtor'a intaniat ooat«|* 
tbe legal right 8t Cal. £05. 

The queatiun oF frand is one of fart ai t# 
intent, and where th<Te ia no cnnsideratiM, 
the intent of the vendee ia immateriaL H 
Cal. fi05. 

Parties to a fr»Bdnlent schema by iriiidr 

property haa been acqnireil will not be r» 

tiered against each othur in equity. 81 CiL* 

4DU. 

A case in which procees conld not beif 

lad against a defendant found dU'lty of 

fraud in a matter of conipoaitiou with vn^ 

rs. 84 Cal. 98. 

A reckleas, unwarrantni aaserBon astoM' 
vndneas of a home, made without inlea^ 
nnal falsehood, held to yetooustituteaotalf 
and. 84 Cal. 64B. 

A deed to land to which the grantiw h«4 
> title cannot b« ret aside St tha iiutaarf 
crediton. 80 CaL 63. 



Goot^lc 



FRAUD, AND FRiODULBHT CONVEY ANCB8— GIFT. 



Ukc oF hu stt-Tiiry. plsmtiff faul loot the 
right M sppcsl, beM lud. 61 Cal. 6^7- 

"Deceit n-ithuut injury" held Dut ranu 
In relief ou Uia groaad of fraud. 62 Cul. 



sn 



512. 



L parchaur u pro- 
(Wtdby framlDlent rourepreBentiitioii u to 
Uia (lias of the laml, knowingly made by 
tt« Toidar, BTiil which (oaunt woald Dot 
bave been gi*en bat for inch fraud, there J* 
■anlid and liiading eoutract iMtweco tba 
partM. SoCal. II. 

B>idence held nnt to sbow ooDtidential 
relatiuiship. 8L> Cal. 64. 

A complaint which faila to show that the 

enliff waa actually niiiiled by the frandu- 
I miirEpreaeutatioa held bad. 6B C^ 

m. 

Where the alleged fraodnlent representa. 
tioB ia claimed to have been maile by the 
ignl of the veodor, and the vendee haa 
naana of knowledge aa to the fact, and 
there iaa conflict aa to whether inch repre- 
watttioDi -rere made, a finding that there 
«H no frand will not be diatnrbed on ap- 
ped. 87 Cal. Mi. 

Areieigsion on the ground of frand mnit 
lit made with reaaonable promptnea^ 87 
Cal. 632. 

Where an anawer allegea fraad in general 
leniu, and no demurrer ia filed thereto, it ia 
to* late to raise the objootion on appeal that 
tlw particnlnr facta conatitnting the fraud 
•re not Ht up. 87 Cal. 309. 

Where the facta are tnuh that the jury 
Vonld he aatiafiiid in inferring frand in the 
truiiFer. the party allrping fraud ia ent'tled 
t» inatrnctinna fully aUCing the law applic*- 
hla to Irandulent trenarera. 87 Cal. i9>i. 

An inatmction that a tranaler to one 
vtditor in preference to another is nnt nu- 
cemrllj' fraudulent should be qualified by 
tlu atataiiient tl at the trauafer muit be 
' oKOod faiih. 87 Cal. 31)9. 



It ii g 






n that 



■an it undty of a trand in doing what the 
lav deems fraudulent. 87 Cnl. :^99. 

Where the property triinaferrerf to a cred- 
itor by an jusidvent debtor is Ursely in ex- 
CM df the sninunt of the indebteduess, it is 
a'cireDDutsnce tending to prove fraud. Sn. 
uo, is in agreement that the creditor wnuld 
nfand the surplu.i pmceeda. 87 Cal. 399. 

The measurs of damages for fraudulent 
I*)>reienUlione indocing the purchase of 
■Bd ia the diffareuo* beCweea the price paid . 



actuB 

Fr, 
partnient ci 
action in ejectment brought up by the pat> 

en tee The patent can only be aa- 

■■iled on these grounda by a pioceedins in' 
equity. 87 t'«l. 371. 

A conveyance by an agent to himself and' 

wife lor a nominal coiisiileration is a fraud'' 

on the principal, and a nullity. 87 Cal. SfiC 

See AotacY; Bona Fidb FtrncasBiB; 

CoHTBAcrs; Dahagcs; Dkbtor ans 

CnEDrroB; Deed; Eouitt; Fai,ii Kmr- 

kebemtatiok; Oinj Ismsacios Saj-a; 



rUNEBAI. BXFEVKBB. 

Sea Pkoutb Law. 



OAIEBUNO-HOUSB. 

See Cbjhinai, Law. 



aAMB^LAWa 

See FiHH, 



aAMINO. 

See Cbimisaj. Law. 



aA&NISHKEHX. 

See Attachiukt. 



GAB XKBPEOTOB. 

See Public Orncmae, 



OXFT. 

Validity of gift muaa morfu discnaied. Tt- 
Cal. 614. 

A parol gift of land held void under the 
statute of frauds. 73 Cal. 415. 

The giver has the right to regulate the dia- 
poal and to designate the dunce. 83 OaL 
332. 

Section 31, article 4, of cona'itution. cob. 
atmed aa to gift by the state. Sa Cul. 2B4. 

It is eesentJal to a gift rautit moiHt that 
the donor part with both po^sesaiou aad ooa- 



IroL 7S Cat 548; 64 CaL 346. 
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Girr— GUARDIAN AND TTARD. 



The IcgiaUtare has on power to tatka gifts 
to itaemLiloyeea under tha prcMue of "«itr> 
MmHDutioD." 77 Cal. *73. 

Whea a hnabiDd who u lolvent opoQly 
five* hia wife panonal property, and (bo takes 
•nd keeps pouenioo, the fact that he after- 
varda nsai the prnperty will not oaoM the 
tnuiCer to ba void •• to hi* ereililora. 81 
CWl. 93; 82 CaL 219. 
6m F&add, AMD Frjiddulbnt Cohtbtamcxii; 



CK>U>XH OATS 

S«a KuiSAMOi. 



OOOSft BOLD AVD 

'8m PLUiiiHas, 



OOOD-WXU^ 

Sea WAKtuMiT. 



OOVSBNHENT LANDS. 

See MiHiHO Cluhs; Publio Lurs. 



4* 11. * ifnfTH I liDBEN, 

« PsoBATB Law; Sdocusion; Wills. 



GBAND JTJBIE8. 

IndietmeDts Iiy an illegal grand Jary are 
Toid. 69 Cal. ]06. 

Mode ailopted in filling panel Ina grand 
foTj held valid. 69 Cal. 105. 

lavalidity of grand jury cannot ariil aa a 
(Ufenae for contempt for refusing to testify 
before it. G9 CaL 541. 

Termi of conrt, how abolished by the con- 
■titution of 1879. 69 Cal. MI. 

A grand jaror mast testify aa to whit 
penona wars ezamined before him, and for 
rafosal may be punished for oou tempt. 
71 CaL 212. 

GBAND LABOENT. 

See Cbikihal Lav. 



See Dnn; M'^'"*" Qkarb 



QBOwnra cbops. 

A chattel mortgage on growing cmpaisBot 
invalidated by a tortious reino> al. 70 Cal. IKL 

FoseeasioQ of growing crops hsLil not w bs 
nnder any cootract of lease on iharea. 71 
Cat. 376. 

A liiaae «f land to raise a crop oa sbtrca 
make* tha parties tenants in mminon, anl 
tha rights ol the lessor may be euforced bya 
partition auit and the appaintnieDt of a n- 
eeiver. 76 Cal. 319. 

The lien of a mortgage on growing onm 
ia not Inst by the mortgagee perniittiiig tiM 
mortgagor to store the crop m a warebuOM 
nnder an agreement that it should be atond 
iu the Dsnie of the mortgagee, although lb* 
warehouse man utored it in the aame of tb< 
■DorCgagnr. 87 Cat. 606. 

Contracts for sale of growing crops need 
not be in writing, aud are not within th* 
iUtnto of frauds. 77 Cal. U39. 
See MoETOAocs; FitBTiTioKj Pastnesioii?! 



OUABANTT. 

Whether a promise to pay for anpplics 
furnished a corporation was oue of gUHraoty 
or an original promise, is a question of fact. 
In such case if any credit Waa given to til* 
ear).oration, or if it was treaLed aa in aof 
degree liable; the proinin can only be re- 
garded as a guaranty. 81 Cal. 280. 

Where the defendant i* aued in ntttnfuit 
merely, he ueed not pl>-ail that he wia a 
niere guarantor, and that hia contract was 
void. 81 Cal. SSO, 

See Statutb or Pbadds; Scbctt. 



GUAHDIAN AD LTTEK. 

Where tha guardian mi lilnn is not ap- 
pointed until the trial, the proceediug* u* 
not therefore void. 74 Cal. 5a 

The provisions relating to guardian ai 
titfm do not apply to prolnto proceedings. 
Tlie provisions of probate law in reUtion te 
tlie appointment of attorneys goveru th( 
matter. 75 Cal. 696. 

Proceedinga relating to the appointment 
of a guardian ad iiUm form no pari ot tha 
judgment roll 79 Cal. 260. 



OUABDIAjr AlTD WABD. 

In a proceeding against a f[aanliaD for se. 
conutinf;, services of citation may bemsdaby 
publication. 68 Cal. 82. 

Appoiutment of gnanlian, notice to rela- 
tinni under aUtutes iu fore* is Uay, It/H^ 
70 CaL 362. 
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GUARDIAN AKD WAED- HABBA8 COPPTTS. 



Tb« BBperior court, where ths minor ii >n 
hfaahiluit tif tha county, hu jariidictioa to 
■ppoint ■ guariliftn (or him. 74 Cal. ^il. 

A minor who reaiilei for tbne yam in t, 
Monty Itecomea nn iiih&liiUnt thereof (or all 
porpoiuof jiiriKlictina. 74Ca1. 421. 

When a |:'"<"l''° ^" been appointed by 
will or dueil, the buyarior conrt bna no jaria- 
dictioQ to appoint one. St Cal. C92. 

An onler illegally requiring a guardian to 
pay (or the maiiiteiiauce ot hia ward ■* ap- 
- ' "- S4CaJ. 692. 



Thaw 



t haan. 



vith 



the gnoriliaii'a Iwnda. 84 CaL fi9:>. 

A "gnanlian appoiat«il \iy deed"innat be 
aoDiidiirBd aa a taataDiuntBry soardian. Si 
Ckl. B9-2. 

An order rttgoUr on ita face appointing a 

Kirdiaa caniint be collaterally attacked for 
nd, coUnaiou, or other mattera atimidt. 
TGCiL 642. 

A gnanlian, under the act ot 1861, may 
idl the land of his ward necenary for a rail- 
Nad. 75 Cal. G42. 

The ippearaiice ol a general guardian for 
adefenilaut givi'Htlie court joriadi 
Itaswanl. 80 Cal. 491 



per- 



hhI a 



■Oder fourteen and on hii guanlian ahowa 
ntEtientierviceoa the mionr. SO CaL 491. 

Guir.liaiii have authority onder aectioa 
TS6 of the Code of Civil Procedure to con- 
•cut to pnrLition attar action haa been l>e- 
gniL 8U Cal. i'M. 

Sales liy (inardtani, when and how antlior- 
Md. 83 Cal. 344. 

Petitions and proceeding* foe snardiaji'a 
mle of property. H:i Cal. .444. 

Items in a Kaarilian'a account tor the pay- 
ment for the board of hia wards held prou- 
Nly disatliiwe<1. 8fi Cal. 98. 

A gnardi^iu who haa cnlleuted the moneya 
et hit waril*, which he haa naad fur bia 



.nd r 



.t for 1 






■ chargeable with compound intvreat 
le money. S3 CaL 98. 
itinn on a promissory note made by 
■naane persou cannot be maintained agaii 
luasuanlian. 87 Cal. C30. 

The suminnns in an action against an 
competent peraon mniit lie aerred upon both 
him aud hia guardian. It is the duty of 
anch guanlian to defend the action, and the 
CDort may also appoint a guardian ad litem. 
nCaL5.TO. 

The pniviaiona of the coda aathariiing thi 

MNirt til restore a penon adjudged insane ii 

Miy ipplicabte to those for whom guardiaua 

Bave Uavn B|>point«d. 87 Cat. 192. 

See Iks AM I Pkbsohs. 



HABBAS OOBFUB. 

A rehearing in supreme oourt on ia 
»TM is not iwrmUsibte. 71 Cal. G08. 



Refnaal in open oourt to pay aliuiony ia 

puuiahable anminarily. 71 Cal. 60S. 

Mere errors ot law lietora cuuvivtion cannot 
lie reviewed on habtai auTiut. 72 CaL 63; 
;3 Csl. 3U5. 

A party imprisnntid for contempt for a 
ailure to pay alimony after Dliug a pi-Lition 
n iuBotvenuy will not iie releaaeli on Imixa* 
srptM. 73 C»t. 97. 

Failure of a jmls'nent ot conviction to re- 
;ile tlie data ot the offense will not entitle 
the defendant toadiacharge ou luibeuK ixnyui. 
o Cal. 226. 

Hnhtat torptu does not extend lieynnd tul 
inquiry into jurisilittion and the validity o( 
the process on iU faea. TO CaL £64; 77 CaL 
ISO. 

The aofGoiencr of a ootnpUint or indiet- 
etit, or of the evidence, cannot geiieralty be 
itered into nn hfihena eur-pm. il (^. 184. 
rr eonti-a, 82 Cal. •245. 

A person convicted of felony cannot on 
Aateua rtirjmi raise the point that he was not 
lined before a msgiatrate. 83 CaL 658. 
commitment on a jud(;ment on convic- 
of miademeanor need not, as against 
AoVas corj'Ui, recite mattera showing rqn- 
' ty of proeeadinn. 83 Cal. 620. 

'nncluaivenesa i^ findings in divorce pro- 
ceedings aa to the defendaut'a ability to pajr 
alimony. E3 Cal. 460. 

A petition for hiibenii an-jnu muat be veri- 
fied, alleging the facta constitnting the illegal 

iprisoninflut. 84 CaL 684. 

If the petition is baaed on a commitment 

ithout probaLils oanse. it muat set out the 

idenoe taken. S4 Cal. 684. 

The facts stated in a judgment o( eonvio- 

nn for contempt are ooucluaive kgainat 
Ai(/«aa corpus. 84 Cal. 60. 

A prisoner confined after hia term of Im- 
priaonment in the atate prison, btit held for 
the purpose of collecting a fine, alao part of 
the penalty, will be diacharged ou Jiateat 
rni-piu. 78 CaL 304. 

A defendant rearreated and held for the 
aaine crime will not be discharged on habntt 
rorj'^i where the evidence in both cases WKa 
not the same. 79 Cal. 6o4. 

The recitala in a warrant of arrest from 
the governor in ca-'aa ut extradition will be 
presumed true in lialjetu eorpua proceediugt. 
i3 Cal, 195. 

A judginent for imprisonment for con- 
tempt doea not jnstify the pDuishment of 
hard labor, and from tliis a detendaiit will 
be relaaaed on haltnti ro put. 8U CaL 201. 

A warrant merely ilelcctive in torn, in not 
showing the name ot the injured party i* 
valid as against As/mm ron-HC 83 L^l. S09. 

A commitment for an i^eiue, otlier thaa 
that abown b^v the dcpostiiuiis taken on th* 
commitment, la valid u against /uit-eas ror- 
fiut, if auch deposition vliows tlie cuiniiiiasion 
of any offense. 63 CaL :<D0. 

A oonunitment npon i 
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HABB&S OOBPm— HT0HWAT8. 



without ti)B filing of knew compluntiiTilid 

M ksainst kabeiu eorpm, 83 Cal. 3G2. 

The facC Ch&t a iinanner, while Krring a 
Mntencp, hM liroU|f<it out u( prUoD to be 
tried for miinler uiiiter the onler of the 
superior court, other tliaa that from whicb 
he was aenteiicecl, uiimot wiirrant hia dia- 
ohxrge OD ha'tnt roi-pnf. 85 t'nl. 203. 

Evitleiice agatiiet ■ perxiu held to anawer 
held Biitiicieut aa Against a discharge on 
habeaa coi-pui. 6<f Cal. 631; (l6 Cat. 40-^. 

A party chargeil with a felony OD a com- 

Filaiut awnrn to on mere infonnatinn and 1>«- 
ief will be diuhargril ou habtat coi-pus. 74 
Cal. 165. 

A nwre omiBaion of the date of the oSsQie 
in a Goniptaint before a pnliou court will not 
eotitlo the avcnseil to a diiuharge on habeat 
eerwu. 87 Cal. 423. 

Wbeni the record ia a'lent as to the age of 
■ penon, the euperior court will he preaamed 
to bave acted correctly in senteacina the 
pnaooar to the honae of correction. 87 CaL 
ft. 

A person committed to an inaane aaj'lum 
esD Duly be discharged or restored to capa- 
city by the officers of the aaylum, or upon 
a writ of hi'-ria corpnii. Iti BDch proceeiling, 
the order of commitinent ia not conoluaive of 
the plainCiS'a inianity. 87 Cal. 192. 

Where a complaint atatsa facta which 
ahow a violation of both the city ordiai 
and the Fecal Coile. and lH>th are within 
juriailictiou of the jiiatice'a court, and 
jndgment ia wiUiin the limita preseribeil by 
the BtatatC, the defendant will not 1 ' '" 
chained on hnliea* eorjivn, S7 Cal. 91. 

On a hearing in hihrat e-'rpia, where the 
defendant claims to have been held for a 
oriine without "probable cauae," it ia thi 
duty of the court to inqnire into the queatioi 
of probable cause, no l withstand in g the filini 
of an information; and in such case the peti 
tMner may produce evidence in support o 
hi* allegation. 83 Cal. 246. 

The districl attorney it merely a mini* 
tarial oificer, and a filing of au informatioi 
by biin does nut alter the tlatiu of a case 
aa would a ti.rm«\ indictment. [Citiiig 110 
U. 8.553.) S^Cal. 2ta. 

Ad officer caiiuot be legally held for kid- 
napins. where he was regalarlj acting in 
hia omcial capacity in eiecuting a proper 
warrant of arrest. 82 L'al. 249. 

fise Co.iTUiFT; CmifiHAii Law. 



HASTXNOS XiAV 00IJ.SOB. 

The legislature oanuAt chan^ the fora of 
governineDt of Uaating* l^w College^ 69 
CaL 21S. 



&ABBOB OOmCIBSIOlTSBS. 

The Btate harlmr roin mission ers may be 
eajoined fmm erecting a wharf upoo a water 
let that ia privHte pn)|Krty. 79 Cal. 640. 

Ilia board nl linrUir cnmmisaionfrs may 
appoint aiul remove wbartiugecs and oollec- 
UKm. M CaL 19. 



HIQBWATB. 

ttnnd<m«i lies to compel water or canal 
corporationa to erect bridges across the ^vXt- 
- highway. 68 Cal. 35y. 

he owner of land bordering on a atreet ia 
presumed to own to the middle of the way, 
luliject only to au easement, and he may 
naintain ejectment thereFi>r a^iiiit a atreet- 
■ailway. 69 Cal. 202. But see 87 CaL 597. 

Dedication of land for hishwaya, proof of. 
70 Cal. 476; 70 CaL 461. 

Froceedings to condemn land for, pi*- 
fluisitesol. 70 CaL 431. 
Correction of aurveya for, how made. 71 
Gel 400. 

Froceedingt to alter. 71 C^. 400. 
Right of road overseer to bring actions fn 
obitruotions to. 71 Cul. :<4. 

Description of highway in complaint fo* 
rouioval of obstractioiia 71 CaL M. 

Aliandoument or adverse pnsaesnian of, is 
shown by onttivation and farming oaa. 71 
Cal. 21. 

In action to restrain a rond overseer freea 
opening a roaiL evideooe of owner'a aiimia- 
siniis may be folluwed by evidence of bis de- 
nials. 71 CaL 149. 

Holder of certificBte for school-land Dtar 
dedicate a portion fora public highway. 71 
Cal. -J I. 

No right to oliatruct a atreet can be aecunJ 
by preacription. 87 Cal. 597. 

An ordinance against ohstmcting the 
etreeU held valid. 87 Cal. SI. 

Town lots sold by map showing streets, as 
prnol of dt.dication. 72 Cal. 170. 

Land dedicated to pulitic use eannot be 
acquired by adverse poawssion. 72 CaL 1711 

Petition for coustcuction of public road 
need not allege tliat pelitiouers are free- 
hoMera. 73 CoL 004. 

Notice under aection SGS.'i of the Politick 
Cixle need Dot be in writing. 75 CaL 601. 

Duty of viewers. 79 CaL 601. 

Disoretinn of snpervisors as to width of 
roniL 75 CaL 604. 

Kind overseers have no authority to sa«' 
for olHtructiona nntil alter the highway ii 
bid nut or completed. 77 Col. 18. 

Suit to remove obatrDotioua, fiudingi is. 
78 Cal. 9. 

Dedication of highway by user and cm- 
■enc must continue for five years. 78 CaL S. 

Butte County raad-law act of 1874 oea- 
atrned. 81 Caf. 122. 

Tlie act of CongreM of 1866 granted the 
right of way for highways over all pablie 
laiiil not reserved. Fatifnts are talieu snU 
jeut to inch saaements. 81 CaL 122, 
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naBWATS—HOHBSTE&D. 



tl'wiMrTMM*, or bjnpantiaa of ikw. A 
Ughwkjr unuired Ity li*« ytan' uter, m^; ba 
Minqniibed liji'fivaytMa' iMa-iiMr. 81 

A> oflar ttfdedi c rti— «ait b« aMepted by 
dapaUM MthoritiM^' aitfaer bf naar iw by 

NDMioniuaMt. 8acd.4as. 

im olbr M- dvdicatw nnct be moceptod 
Vitkm m ranrambl* titM^ «ad if not ao m- 
antod, B^ b* witfadnwa. 83 CaL 6^3. 

ne ^attioB of' tha dodioatioa of ■ itraet 
■ ona of inteatioii, (luiwn by the aat of ttio 
MMT. SeOiL 102. 



82CW. I5». 

Wbeo » trwpaw by b mad orariMr woaM 
b« probaUy rapoated, be may b« enjoined. 

na platting of llfnd with loti and atreeta 
dNaaotof ittnf amouQttoadedicatioQ. Ttie 
qhMtiua of dadicatiom ia porely ona of in- 
Mt, and iBuat ba Bhuwn to have bean acta- 
illy con«Dminat«iI. 82 Cat . 24. 
"• ■: 83CaL623. 



HOKBBTSAS. 

Acteal naidenoa on premiaea neeeiiary to 
MutituM. 71 Cal. SOU; tl8 CaL 672. 

Biaidenoenot provalile by coinni<Rirapatc. 
HCkL C72. 

Btatomant of ralne in dasUration bald 
ABcintt. 6S CaL 131. 

UonuMtaad duolaraCiiiD ai aviilanee to 
Mcid an alLoged triiat deed. 68 CaL 135. 

AlMDlata titlp to, in larvivinfC wife. SD 
(M. SOS; 79 CaL 7; 76 Gal. 470; 08 CaL 374. 

Aetoal reaidenca ol tlie clatinaiit for one 
day witboat hia family hald anffioient. 69 
OiLl95. 



An; tiitsrsat m the pmiiiiiea naided oi 
la nifficient aa tha baaia uC a homeatwd. 70 

CaL 3:£ 

H(Hn«atead valiit in pnrt and invalid ii 
part. 71 CaL 3(U; 70 CaL 236. 

"Eatimate of value" may be aeran thoU' 
mad ilollari. 70 Cdl. 23lJ. 

HMhanlc'a lien, under aectlon I24I of tbs 
Civil Code, dill not aiUch Cur niateriala. 70 
CaL 1S7. 

Uechanica' liena may now attach to, for 
■laterlaU. 74 Cal, a"U. 

Act n[ April iS, ItUiO, conatniad. 71 CaL 
nSj 71 CaL 325. 

Prior to Marvb 9. 1S68, honwataada conld 
ant be'a^qniroilou Laud lield ui joint hiuauuy, 



The wife ia a naoaaMry party in a anit to 
foreclose a mortgage on preiiiiaen homa- 
ateaded after aacb mi'irtgage. 71 CaL *7S. 

WatcT-ditcb appurtauHut to a bomaatead 
ii exempt (rom execution. Ti Cal. 477. 

Uomeatead held not fraudulent aa to cnd- 
DTa. 72 CaL 868. 

A huaband, after divorce, mny deed to hit' 
:-wife hia intoreat in their houieatead prop- 
erty. 7J CaL 271. 

The aale and anrrender of a bomeitoad 
ideran exeontiou ia nut valid againat it. 74 
CaL 268. 

A aeeond homeatead cannot be created 
while the (irat ia in force. 74 Cal. 266. 

A homeitead ioleraat ii aiitScient on 
hicb to fonnd a tnit to uuiet ticls. 74 CaL 
614. 

A lot part of which is rented ont can 
only ba bomeabeaded aa to the part actually 
-^cupied aa a reaidence. 7a Cal. 422. 

An order io ■ pruceeding to apijraiae tha 

imeatead ia not >[jpeulul>le aa a apecial 
order made after Gual iudgmanb 7& CaL 
'S3. 

Proceedinga in appraiaement, how OMi< 
ducted. 75 CaL 163. 

A anit againat an exemlrix to forecloae a 

>rlgageon her homeatEad cannot affect bar 
peraooal intereat therein. 75 ChI. 332. 

Dedication of honientead aeli-cted from 
aeparate properhy of wife mujt be itriotly 



71 CaL em. . 



ie<r 76 Cal. 527. 
eatead aelecte.) fro 



third to her linaliaiid, in caaeof' 
her dytaj; iiitaalatt. 7liCal. 527. 

Commnnity property, righta of anrvivor. 
76 Cal. 639. 

iiuSMeney of atatement of value. 78 Od. 
604; 78 CaL 524. 

Hotneatead atatntea ahonld be liberally 
conatrued. 7G CaL 624; 78 Cal. 504, 

A deacriptinn anfficieiit Iit a deed ia lOf* 
fiuient for a hoiiisateaiL 7ti Cal. 524. 

Uoineateada may iiiclnde land ailjnining 
the dwelling, and uaed in cuuueutioD there- 
with. 76 L'al. 315. 

In inaolveucy nF the hnshnnd, amortgagea' 
of the homeaMad ueed not preaeut Liia claim 
aa prerequ aite to a auiC fnr Inrecloanra' 
ajiatnnt hnaband ana wife. 7U Cal. 2-iU. 

The fadura of a recorder tii indea a bom»> 
atead, hia tcea being paid, doea uot invali- 
date it. 78 Cu). 604. 

CerCificsto of acknowledgment of, held' 
eufficient. 78 Cal. o04. 

After a homeateail haa lieen declared, ths' 
bnabinii may convey hia iiilereat therein to 
hia wife. Thertiafter anch b»iiieatea<l re- 
maina valid aa on the aeparate property of 
the wife. 78 Cal. 310. 

If the homeateail ia on the aepnrata prop- 
ertr of the wife, ilivnrce reatoma to her tha' 
title in fee. 78 Cal. »I0. 

Aighta of annivufiihip ara goveraed bj 
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HOMESTEAD— HOUSE OF OOERBCTION. 



OlI. 1 



■ it eibU wben doUk cm 



78 



oiitasts M to TaI'dity of bomoatesdi, 
th« principal nae to wliiuh tiia property ia 
put u a t.:at nf ita vftliility. 78 OaL 293. 

Nn action to riirecloga a, mnrtftage on the 
homBateiiil nf a deceilnut c«a he brouglit or 
prweciilficl uiilen tlie claim be Qnt pre- 
WDtail to the executor or adminiitrmtor. 7!) 
U»l, 7. 

A ilccUratinn of a, hnmeataiid bj the wife 
may be tiiute withnut the joiaiag of her hu«- 
b«n<i therein, kQil need uot be Klsd Cor rec- 
ord by bere;.lf in pcnon. 79 CU. SOS. 

Ailmiiiitins niii'le by wife io declimng n 
homestead, that tki premiMa were the aep*- 
rata ealate of her Imnliaud, are evideuce 
a^aiiiBt ber. 70 CI. 304. 

What preniieea conatiCnta a hntneatea<1; 
appraiseiiieiit nuder execution. 7S Cal. 008; 
Tu Cal. 4l«. 

Declaratinni of homeatoad do not create 
any new title. 7!> 1^1 65. 

Di-iHMlticiii of hniuBatead property on di- 

lU Cal. 237. 

fur boiuea 
hasb-iiiJ ainue ia invalid. 

liaw nul'jectiiig homr'ateada to material- 
men 'a lieiiB t> coiiatitutionnL 81 Cal Ml. 

Tlie test of the validity of a hameitoad 
olaini ia the nie made nf it at the time of 
filing; the Biil>ae<jiieiit iibb or diauae of any 
part of ibe preiuuei outa no figure, 62 Cal. 

A homeatead can only be extingniahed or 
■liaiiilniieil as provided in aectiooa 121:2 and 
1243 nf the Civil Cixla. 82 CaL 226l 

A decUration of bcHnestead nnder the act 
ot ISiiO nmat nllege the reaideooe of declar- 
aot and family oa the pramiae*. 83 Cal. 



^7. 



,in[;B nn a plea of homeatead beld inffi- 

S-J Cul. 31 ». 
;8iiary feuuiiig aa an element in dam- 
r cuudeuiuatioa of a roidway. Sfi Cal. 



When a homestead ia carved out of the 
■eparate wtate uf the haabaD<l, and there- 
after tbey jointly u<ortga(;e the aame, and 
the bualiaiid aubicqiieiitljp diea, and the 
creditor doea not pniaent hit claim in due 
time agaiuit the u'tate, the inortf[Bge cannot 
be torucloted, even aa againat tba wife. SS 
CU. 05. 

A lininealead carved not of the aeparate 
property of a decedent cau only be aet apart 
to the widow for a limited time. 85 CaL 
619. 

Proceeding! in intnlvency relatira to Bet- 
ting apart a homeatead. So CaL 71; 85 CaL 
76; 85 Cal. 540. 

A mortgage given by the widow on k 
homeatead execnteil nniler mntoal miataka 
aa to her liability it witbont conaideratioii, 
ud invaliil 83 CaL (ilO. 

A wdl dtapoaiug of real pioparty » ■nb' 



Ject to Uia power of the conrt to aet tba 
name apart to the aurviviui; huabajid or wila 
aaa homeatead. 86 CaL 151. 

A hoTDeatead out of the .commnnity prop* 
erty upon the death of one of the apriU'^a 
liei;omea the lole pro|iprty of tlie anrviviir, 
and continue* to retuu its homeatead char- 
acter. SdCaL 119. 

Property on which a homestead baa bean 
fileil, no matter what ita value, ia exempt 
From aeixnre and forced aale. A le> y of exe- 
cution upon aaoh property createa do lion. 
StiCal. 119. 

A homeatead doea not low its characlar 
liei-ause the claimant h,ts cense^l to be the 
hcail of a famdy, owing to the death of hit 
mother. Sfl Oil. J 34. 

An injunction agunst the cale of a faomfr' 
aCsad will not be refiiaeil on the ground that 
the aale would b« iiivaliil. or that a remeily 
might be obtained by applying to the ooort 
wbith issued the eiei^ntinn. 86 Cal. 134. 

Where no haineitea<l has been ae1ect«.l by 
a decedent, the court should neb apart a 
homestead for the aurviviiig ipouse out ol 
the commanity iiri^pi^ny. if then is any, and 
if not, then for a limited penod ont of tb* 
aeparate property. St) L'aL 151. 

A homeatead acqiilriid nuder the act if 

162 vestn in Uie survivor by descent on tha 
di^aih of either spouse, and need not lie set 
pnrt by the probate court. 67 Cil. 329. 

The title to a hoineateid rests alisnlntety 
n survivor. A mnitgaga claim againat the 
lomeataad must lie presented in time, to aa 
estate, Or it is barred. 63 Cil. 44a 

A wife's decUration on the aeparate prop- 
erly of her haabaud doea not affect the titU 
' his heirs, eioept that the same may be set 
apart tor a limited time to the widow. 9t 
Cal. 7. 

A deed from husband to bis wife tfaiM 
yeara before his insolvency, and a snbM- 
qiient homeatead deL-larutioii by her on ttM 
preniisea, are not evidence in a Gtrataat te 
prevent his ditobarge. 62 Cal. 219. 
See DivoROC; Eomestkad: InsoLvmctj 
Pjtoun Lawj SucotftUOH, 
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HUSBAND AND WTFBL 



> HUSBAKS AVD WITS. 

A Mmplaiiit tor th« rftlaa of aece 
fimiiihFtI a wiFe nii'ler secCiniis 174 >n<l 175 
of lb* Civil Cude held anffioieiit, G9 Cal 
tSl. 

Property purehaaed bj a martiad woman 
Iiprssniord U) be couimunily prauerly. 7C 
Oil. V82. 

Pn>[iert]r pqrctiased by a married woman, 
parti)' with her separata fund and partly 
vitli money borrove<l )iy her, ia mixed pro|i- 
«tj. 70 Cal. 28.'; 7fl L'al. 3Jt 

In ■ divorce anic, the court may refnaa to 
prvceeil unt I the ileCendant hu paid couiudI 
be* ureriou-ly onlereiU 70 Cal. 295. 

WiieD tlte hu«Uiii>l appeals from a decree 
af ilivorce, the court may order him to pay 
■dilitietial counaBl fetn for the appeal. 70 
Cil. 291. 

Aa offer to prove that • man and woman 
lived aa hnsbauil ami wife is not an offur to 
prura marriage. 70 Cal. GGO. 

Evidence held antlicieDt to afaow joint lia- 
Uity of hnsbnnd and wife. 74 Cal. fiSO. 

Power ot surviving hnuband nndet the to., 
«eiS30. 73 Cal. 131. 

Ou tho death of the hnaband, one bait the 
•Mninuiiity property goee to hia wife, 
■piin tlie d?atli of tlie wife, the entire < 
mnnity property g'''^ to tjie hnaband. 79 
C*I. 3Jli 711 Cal. G19. 

Prciuinption u to auri'ivonhip where hns- 
liaiiil and wile periah iu tbe aame calamity. 
TO CaL (M9. 

A married woman living separate from her 
hnsbaud, becituHS of his daaertion, may sue 
alone for penonil iujariea. 77 Cat. 390. 

A !Bn»e of real property from a marrle<l 
woitAii innat be ackuowle.lgod. 77 C4I. 89. 

A coinnmnication from a bnsUtod to bis 
wife ii not sUn.ler. 78 Cal. 4S6. 

ha who claims that property acqnired 
daniiti marriage ia not Co iiiiiunity property 
mnit prove it ao to lie by clear and antiafao- 
fiuslory evidence. 78 Cii. G8; 79 Cal. 30*. 

Wiiat is shuwu to have been separate prop- 
nty remnins such, and the proQta thoritof 
aequira the aaine character; bnt where 
tbe foDiU are commingled, the proQts are 
•ommuuity property. 79 Cal. 301. 

A deed from a husband to his wife, "to 
have and to hold to her separata nsa,'' makes 
the property presumptively here. 79 CaL 
US. 

' The earni 
fro'i. her hti 
7SCaL203. 

Tue law of ostensible agency appliea 
wif« who punnita her husband ~ 
for fa?r. 79 CaL 55. 

Tiie occupant of a, town site is the owner, 
and the property does not beoomo commu- 
aity beuaiue one of the aponaeaailvanosd tbs 
faiiiU to get a conreyanee from the mnnici- 
la] anchoritiea. 83 CaL 317. 

11 a haabaod abandons all eUimi to a wif e'a 



earnings, and with snch earnintta she bnyi 
real property, it ia her aeiiarate property. 
81 Cal. 261. 

Where a hnaband ami wife jointly condnet 
a businesa npon a capital nine humlred dol- 
lars of which belona* to the wife and tventy 
dollars to the husband, and npoii the bus* 
band's death the valne of tbe atiiuk wu lesa 
than nine hnndrsil dullars, her orig[nal capi- 
tal is sufficiently traced to keep it iiii|ire>aed 
with the oharaoteruf her Kuarata pruuerty. 
81 Cal. 101. r r- ^ 

An agreement for separat'on and « division 
of the community property folliiwed by an in- 
ventory dnly reconled held biuiliiig against 
Che creditor* of the hu^tanil. 83 C.d. 274. 

Every one ia Lonnd to take no.ico that 

Croperty ooovayeit to a married wo mini may 
e her separate pniper'ty in wljole or \a part. 
Section 104 of the Civil Code couatrued. 8$ 
Cal. 521. 

A husband ont ot debt may. by way of 
Ifift, cause property to be conveyed to hit 
wife. 83Cai. S-il. 

A contract by a married woman to convoy 
real property m invaliil, uuleaa duly to- 
kn..wladged. 8.1 ai. Oil. 

Where a husband and wife jointly agree to 
sell joint property, the buitund cannot b« 
compelled to traasFar hia inilividual interest 
on refusal of his wife to join in tlia uuiivay- 

If the premises are the sepnrnto prnpertT 
of the husband, tbe genuiuaneasnf ih.! wifao 
ni gnat a re to the oouvayauco ia iiiiitiateriaL 
8.! C*t. 23. 

A huaband and wife are in law bnt <ni« 
penon, and cannot be proseuuteil for a con- 
ipiracy between them alutie. 82 Cal. 107. 
A deed of gift to a wife from the huslMnd, 
of property on which she afterwarila tiles a 
''- lestead, is not eviileuce of fraud aa to 
liturs. 92 Cal. 210. 

n action for divorce it baseil on a braaoh 

nf courract, and when a cro]s-cOTM|i1(int ia 

"ad, the suit cannnt be dism s^ed a'junsl 

le consent of the defendant. 82 Oil. 413. 

In a auit of ejactuient aguntt a wife by 

1 execution creditor of her huslnnd, where 

IS by croai.euniulaint aaka that her title 

tbersto be qnieteil, claimiiii; the same aa hu 

leparate property, a mere Coiid'ct between a 

^neral and special Hiiding as to tlie data o( 

ler marriage will be diaregardad. 80 CaL 

574. 



the deed was taken in her name. 65 CaL 

)0. 

If a hnsband loana money to hia wife to 
purshase property, with tbe intention that 
the same should be her separate property, 
he obtains no interest in tbe laud. bl> CaL 
2S6. 

Money raiaod by a mortgage on tha mgif 



Ci>o^[c 



HOSBAND AND WIFE— DWUNCTION. 



nt« property of the wife belongi to her 
alone. Sli Cal. 2Sli. 

In dealing* IwCween hniband and wife, 
where nne ailvaiicea inouey lor tJie other, 
the inteution of the parlies ii of paramoDut 
iaiportance iu deciding u to the ownenhip 
of the prnpurty auqiiireil. Sfi Cal. 236. 

The rigliC to recover damaoea for a per- 
iConal iDjary, if acqnired li; the wife dm ing 
marriage, ii oonmiaaity pnipertj. 87 Cal. 

In a lait for damai^ by the wife, the 
•ontribatory m^ligence of her huiband will 
prevent aieeovery by her far the injury ana- 
tained b; the De|jli|;euue of a third party. 
87 CaL iM. 

The term " marriage eontraot," aa naeit in 
■ection I2U9 of ihe Civil Code, ooncerning 
the revocation of a wiJl by the aot of mar- 
riage, reten ouly to ancb contfaott aa ez- 
Jresaly piiiporti to be a marriage oontract. 
t doen uot mduJa a poat-nnptial agreement. 
87Cal ti45. 
Bee AcEKOWLEDOinNT; CKBTincATK; Di- 

TOBCi; EL&CTiONa; Qin; HoxmaAD; 

MaanuSE; fsosau Law; Suhskb; 

WlLU. 

nOOOBAlTOlf OOlOCiaBIONKBS. 

See PcBLto Omcus. 



See BviDiNaK. 
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Bee FoRcmi^ Emxrt axD DBraisEB. 



ISDXOEKX SXPOBUBX. 

^ae Crimbiai. IiAW, 



INDXHHITT. 

See ATTacansHTi Bono. 



Bm Fdbuo LwtSK 



iNXiuara. 

See CsDcniAL Law; Hbxioav Obaxt; Tvb- 



XNDiaXNT TSBBOSa. 

See ApFuoPBlAtlON. 



See NEOOTIABtA iNBTBOMaKT. 



. ,6e« CoMTKKPr. 



ZK70BIEATZ0V. 

Law; Uabus 



Bee Odardia.i j 



mjnNoxiov. 



Legal procwdinga will not be reatraiaed 
by injunction, whure tlie defeuiie haa ben 
lo»t through negligeuce. 08 Cal. 210. 

Where a proper deteoie at law could Ml 

I made, orwaaiirevRuted by frauduIenttM- 
duct, an injanotion will lie. 68 Cal. 31a 

InJQDOtiona will ba granted to reitraiotbe 
wrongful diveraiim of water without aor- 

ent of actual dainaeea. OS Cal. IM. 

A *ale nnder a jndginent not agaioatJbi 

aintiff or bis gmiitiir cannot be eujOiBed. 
(99 Cal. m. See 70 Cal. 85. 

An injiiuctina prndmtr lile Bnparaadfi'a 
previons reatrainiiig order. 70 CaL S5. 

A married woman is eiu.-lud to an injase- 

w to reatrain a nla in a saib s^ainst'jMr 
hntbaod of priwerty purchased with har 

iparate faads daring covercare. 70 (U. 

12. 

In a niit in ejectment, the defendant filed 

a croaa-coiii plaint ashing (hat plaintiff iM 

ordered enjuiiieil from proMi^ntini) the aait 

tb> ground that it was veiatiiina .and 

ieo»iaarj litigation. Tbe onart graalad 

the ordin'. Heb), tbat the order was amne- 

!■: TOCal. 4Sa 

Inlnnctioa wdl not He at anit of a-tac- 
payer to reatnin a bonril of BaperTisors Imm 
allowing and naTin;i crtaia elaima aJlMil 
.to,Ujl^«aL .7S.CaL St7. ^ 
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Ab tx parte JDJimctunv OMWot ba diranWed 
00 Ui« ground tiiftt tbe matter bu Iwen 
. ititted. witbont Mrrioe of notice (a tbe 
pluiitLS. 72 Cal. 2T0. 

iDJunction will Dot lie toreitnin exenn- 
tioo on k juitios'i eonrt jadgment which i* 
Toid on ita f*«e. The ranedy it bj motion 
to Mt uide the eiecation. 7'i Cal. 3. 

Ad iDJUDCtion will not lie to mtriiiD the 
beerd nl leperviaon f 
raqnirad by Mctiou 39 

u to removal nf coaiity seat, on the ground 
Oat tbe flection wai illegal 75 Cal. 170. 

iDJnnction ihonhl lie granted peiidtaU liU 
isaeuicoF ejectment, where tbe 
•kowa irrepiTable waits. Dontit 
it not auffiuiiint groand forreTenaL 7ft CoL 
«!0. 

Before ecpiity will reitraia ■ traipaia, thi 
f»et( must lie act np ahowing irrepanlile in 

!iry. It is not aoffioient to merely aoallege 
ICkLCOI. 

k jiutiee'i jndgment by default will not lia 
Tiitriined where there ia no lack of juriadis- 
tion. 75 Cal. 230. 

A tnapau will not be raatrained on the 
(Rntnd tbat the treapaaaer i* iauilvent. 7G 
hi, 601. 

A wraon who claims to swn a mine, but 
wbe baa never worked it, or threatened to 
work it, canuot Leeniained fromworkius it. 
7SCU. 78. 

Tbe tale of deUDqiient atook will not be 
anjoioed on the ground of insulfioieacy of 
notice of sale, if tbe etockholder has never 
offeied to pay his asasasmente, 7Q CaL 

A complaint for an injunetiion to restrain 
imiiarable injnry need not aver tlie insnl- 
nnvy of delemlant. 77 CaL 386. See 75 
GU. UOI. 

On nil appeal from an order dissolving 
i^auction, the aupnine ooart cannot order 
a atay 'uF prooeeilmga 
bond. 77 Cal. 483. 

The fact that there exista a remedy by 
notion will nut prevent the issQanoe o' 
eiecation aininat an illenl elecutioo. 
Cal, IM. 

The mere inanlvenoy of a trMpaaaer will 
-aot jasiity an injniietion. 76 CaL 601. 

The Btata ooiirca have concurrent jnrisdic- 
tion with th« federal courts in action relative 
to preventing the removij of moorings in 
navijfable waters. 77 Cal. £86. 

Injunction Ixindi, conatrnction of, andpro- 
MsitiDgi npon. 78 CaL lis. 

The business of hydraulic mining ia not 
wr t nnlawful, and the asla of wat«r cannot 
be enjoineil merely beoaBae it ia to be used 
in hydranlic mmmg. A party farDishing 
materiala to another, to be need in a lawful 
bnaiiws*, caiiDot be enjoined on the ground 
itbat the baiinesa ia to ' ■ - ■ 

7a CaL 



a the federal courta, bat aued on in the atate 
iourta, counsel fees may be included aa part 
of the damages, thongh not allowable in the 
fedei^ conrta. 7(f Cal. 3U1. 
The allowance ul oonnsfl f«ea aa damaM 
sxceptiooal, and should not be carried be- 
yond the point to which former deoision* 
"^vstakeu it. 70 Cal. 301. 

The oourt may diuolve an injnnetion for 
Eufficieucy of the bond. 80 Cal. CI 1. 
The prohta of a bnsineas l<«t by means -of 
1 injonctioD are properly allowed as dam- 
ages in a suit ou the bond. 80 C:<l. 61 1 . 

Damages occurring after a final injunction 
decree are not recoverablu on the bond, 
thoDsh auoh decree is reversed on appeal. 
80 Cal. 611. 

A' mandatory injnnetion cannot Te([BiT« 
the defendant to do an aot that would ren- 
der him liable to others uot parties to the 
suit. 81 C>1. 64. 

A written iaatrnmcnt in respect to which 
'asnnable apprehension - tbat' if 
liug it may cansa terioua in- 
jnry, may Im adjudged void, and ordered 
ba delivered up or caoaelsd. 83 OaL 






234. 

The superior court cannot enjoin the exe- 
ition «r a mandate of the auureme oonrt. 
I Cal. 384. 

Case in which defendant may have an exe- 
ition enjoined. tiS CaL 3 1 1 ; «8 Cal. 869; 
71 CaL 156. 

lajnuotion to prevmt the nra of a framed 
marriage eontracL 84 CaL 424. 

In a suit on an injunction bond, the oom- 
plaint must aver the non-payment of the 
money cUimed. 84Cal.3lli. 

InjunctiuD agaiot road overseers and sn- 

perviaura for trespass and waste. S4 Cal. 1. 

A mandatory injunction is stayed by a 

nnffieieut aiipwil bund, but a probiliitory in- 

u Co preserve the Vaiwt (/no. 81 Cal. 64. 

A prevtntative injunution will not iaeue 
after the act complained of bos been com- 
pleted, and there ia do threat of further acta. 
81 Cal. 148. 



LudaLory ingrediai _ 

and nrgeat ca>e ia neeesJiary to justify its 
iasnaoct.. Si CaL 148. 

The sureties on an injunction bond are 
entitled to stand upon the precise tomu of 
tbeir contract. 82 CaL 167. 

In an action to enjoin the sale of bud 
under a fmudulant jndgnieut, tbe facta con- 
stituting Uie frattd uiost be found. 82 CaL 
170. 

An injunction will not lie to enjoin a sale 
under an execution on the ground that a 
verbal agreement was mads to slay exeen- 
tioo in cuuaiileratiun of a confeasion of joda- 
ment, where it appears that tbe i plainbff 



■ iNMid given I aegUated Um remedy b, 
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nunNCTION — INTERVENTION. 



that bad 1)C«n levied. 85 Cal. 
Eio. 
If the (leFeniUnti kre doing knd tfareeten- | 
lets which will daitniy 
.1 inch a, CKM Of irrepnm- 



STOwm;! crops, il 



slher the pluiiitiff nr 
■eaaion. 80 Ual. mi. 
'*e wliore the coort 
e nliused ite discretion 



hia tenaut be 1 



ITM held not to 

□ refuatng an in- 
junction against tlie ereotion of » bridge by 
a liuipaliCy. So ChI. 614. 

Wliure tile work Knight to be enjoineil 
cooeiBti of palilio itnprovemeiits partinlly 
comiileted, cuurls will be nilactaut to grant 
ao iujuiictou. edCal. 614. 

All injunctioD will imme to reatrarn a tax 
oollectiir from eolling a warehoDW for ao iu- 
valid delinquent txx apoD the goodi itured 



1. 1»«. 



inporary mjnE 



counting. 



Caae where 
hetii proper is 
CuL 177. 

Ad injunctioD will lie against the raiai 
of the level of tlie street so u to interfr 
wilb the reaeoTinble use thereof b; an abi 
ter 8J Cal. 107. 

VVliere wiveral tort-feasors do not act 
coDO^rt to produce an inJDry to the plaint' 
an iiijuiiction will lie agaiuet all of tliem 
a joint action; bat a joiut judgmeut for da 
ages is erroueoue, and wiJl be reveraed. 
Cal. 430. 

Equity will protect by injnnction an 
equitable title to a ditch and water secure<l 
by tha fumUment of a oontraet. 87 L'al. 
128. 

Nn allEged defects in tb« organization ol 
an irriuation district con be reviewed iu an 
injunction suit. 87 Cal. 140. 

A tax-payer of a city has sufficient inter, 
est ill the subject-matter to enjoin the cou- 
Bumation n( an illegal caatract by the city. 
87i;«l. 603: 87 Cal. 631. 

Where tlie injurious effects oT a lawful 
occap:ition may be prevented without en- 
tire aliatenient, only the cause of the specific 
iiijurioui effeut should be enjoined. 67 Co.). 
134. 

The fact that the unlawful diTcrsion oF 
water had taltvu place before the suit was 
couiLiieuceil ia no bur to an injunction n|taiii.it 
tlie coDtinuoacs of such diversion. 87 Ual 
30(i. 

When a diversiMi of water from a riparian 
owner is wrongful, proof of dainu;ei is nut 
prenHinisite to an iiijunotion. 67 Cal. 29li. 
A Uniling that on a certain day the de- 
fendant deprived the plaintiff of the use of 
the water U mauffiuiem to sustain an injunc- 
tion without a liuding that the defendant 
was continuing such diversion, or threatened 
to continue it 67 CaL 603. 
See AoQDiaiiCENCK; APPEAL; BoNDS; Bask- 
mrnt; KriropFRL; MiNwa Ci>aiifj Nui- 
aaMCK; Wat^ &IUBT& 



INHKEXPEBS. 
seper is ont liable to a 1 
a loss of basgage destroyed as the roe 
purely occidenul tire. 67 C.it. 4S:l. 

Distinction lietwinii boar<1ers and mere 
ransient travelsrs or guBdCa pointed oat> 
8;CaL4S3. 



UTOANE PEKSON'3. 
irnviaion of section 176Q of the Coda 



.vebevnaiiiioiiiteil. 87 CaL 102. 
adjadged insane can only !■« di^- 
rhar^ted hy the otScers of the aiylum, or 
upon writ of kahtcu coij>u^, 67 Cal. 192. 
The effect of a discliarge by the officers o( 
1 asylum ia to resbire ilie peraoii to It^al 
pacity to Bue. 87 C.d. lua. 
An action for ilaniagca will lie for • 
alioioua proaecation on n charge of iiuani^ 

Bsylum. In such action the onler of cimb- 

' is not coiiL^lnsive of the plnintiff's 

>r of proliabls cause tor tba pro*- 

87 Cal. IIK. 

See CmiiiNAi. Law; Fkavd; GcAROiAif aisd 

Ward; iNStBVCTiUNii; Unuuk iHrLDisci) 

Wills. 



IHTEBVEHTION. 

A complaint in intervention by a landlord 
alleging coUuaion botwmn tenant and a 
third party held iuautfioicnt. 6i> CuL 573. 

Jn a suit by a pluiljjor to enforce tits 
pleilge, his assignee may intervene to pro- 
- ct his rights. 74 C.d. 250. 

The right to intervention cannot hi quea- 
tioned for the firat time uu appjaL 7l> CaL 

1 comylaiat of intervention iu a croilitor's 
: for the purpose of reaching tmat prop- 
f held sufficient. 85 Cal. 4^8. 

:nd bis complaint at tlie trial so as to 
conform to tha proofs. 8J Cal. 488. 

It seems that an olijectioii to the right to 
intervene mnat be by motiou to atrike ont 
76 CaL 269. 

Notice of appeal must be served on inter- 
venors. 63 Cat. S03. 

An sppellaut who is not prejudiced cannot 
be heard against an award in favor of inter- 
vention. 76 Cal. 144. 

Froce^ing to enforce lalior liens nndw 
section 1206 of the Coile of Civil Procedure 
is in the nature of intervention. 83 CaL 
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tion th&t iiuolreao^ pmimedinga 
ictly conitmed helJ erroDeooi. 



IVSOX.TXirOT. 

An order refiuing m discharge in a Uaitecl 
Statu coart ia a bar to a diiu:har|;« for tho 
BOM debt in tbo state coart. 68 Cal. 203. 

laTolnnUrj ioBolreac]' cannot be proie- 
cateii by crs^itori wbo have bucome more 
ungnses [or the pQrpou. 68 CaI. S3S. 

Tb« homeataad lat apart Ur th« inaolvenC 
Deed DoC be hu residence. 69 Cal. 244. 

In a petition in involantary imolTnQcji, 
the Grm name of the pccitioucTa ii mfficieuL 
Ta0iLI32. 

A petition in tuTolnntary in*oIreiic]' mnst 
■tate the fnota showing the indebtedneu, a> 
in an oriinnry anit to recover on an inJebt- 
sdnesa 70 L'al. 132. 

Tlie eoDdiCione for a disobarge nnder tbe 
act of 1880 are not retroactiva. 71 CaL 
113. 

Steam -thraaliera and ootfit are not exempt 
from eiecntion ■■ faimins implemetlli. 7 1 
0.174. 

The creditora may appear to contett the 
Htti.ig apart of property ai exeuipL 71 Cal. 
74. 

Hnffiriency of prooaedinf{i ai the baili of 
diuharge under the act of 1S62 oomidercd. 
72 ai. 442. 

An initructi 
ihoutrl be Bt 
7!CaL 442. 

Ad inttmction that if an iiuolTent had not 
Etenlly complied with the inaolvonC luw, or 
had made aoy ThIm itatemebt in bii acfaedole, 
vitbont rRsard to frandaleot intent, ia erro- 
■eogji. 72CaL422. 

Uailer the act of 1680, a promiK to pay 
eertain crailiton their claiiiiB in full if the 
diacharga waa not oppuiod ia iofficiont 
groDad for reinaing such discharge. 72 CaL 

A« a defsQM, a ditchirge in inanWency 
unit !« Bpecially pleaded. 72 Cal. 60. 

A diacliargs fraudulently grauted may be 
Ht aaiile by any laitable proceadiuga. 72 
CU. 317. 

If pending a ntit a plaintiff beeomet inaol- 
nnt, hie aoaignee need not Iw lulwtituled 
m hie place. 72 Cal. 264. 

Aaaigikeet in iniolvency wbo appeal in cer- 
tain eases matt provide the uiual appeal 
bondi. 72 CaL 97. 

An oT'ler d rvcting an assignee to aeoonnt 
M uot appeabtble. 73 Cal. 9. See 74 OiL 
SSi. 

The cnnrt may order an aaiignea to ac- 
eoDut a* often ai occasion eeema to require. 
73t'>t. e. 

A uiiirtg^ge agreed on for several months, 
but not executed nntil within thirty days 
bef'ire iu»>l»ency proceedings, will lie ooii- 
■idereil ai eiecuied on the date when agreed 
for. 73 Cal. 3J6. 

A aubaeijBenC adjadieation of insnlvenoy 
will not rebave from liability to paf alimuny. 



A disebarira only affecta debts in eiistenoe 
when the petition was filed. 74 Cal. 2liU. 

Finding in iiivoluotary insolvency heli 
anfGcient. 74 Cal. 381. 

gnient for fraudulent acts isnnt sati*. 
a discbarge in inaolvency. 74 CaL 

AD unrecorded chattel mortgage is void h 
against the aaaienee in inscdVenoy o( tb* 
mortgagor. 84 Cal. 564. 

Action by aaigiiee against fraodnleat 
grantee of iusolvent lies withaat any preri- 
-la demand. 76 Cai 186. 

Property exempt from eiecntion doss not 
piaa to assignee under the aasigumeut, 79 
(M:496. 

A confession of judgment is not of itself 
proof of frauilnleiit hnuwledge; a transfer- 
not mads in the naual course of businesa il 
only prAna/ncie evidence of frauJ. 76 CaL 
667; 76 Cal. 673; 80 CaL 420. 

A mare eleriail eiror in the name oE t1i«< 
inaolvsnt, iu notice to creditors, will not in- 
validate it. 77 Cal. 162. 

A discharsa is prima faar, evidence of the 
regnlarity of the proceedings. 77 Cal. 162. 

The inera vagneness of the petition wilt 
net render the prnceedinaa open to collateral 
attack. 77 Cai. 152. 

An omission that does not amonnt to fraud 
or false swearing la not fatal to a petitiOQ. 

77 Cal. 152. 

Partnerahip property cannot be exempt 
by law from lorcaif sate, whatever its char- 
acter. 77 Ci.1. 403. 

A debtor who is nnable to pay his debts m 
they fall due U iutolvent, ondrr the set of 
1680. 78 Cal. 673. Bat see 84 ChI. 41. 

The transferee of an insolvent whn ha* 
knnwledfte anfficient to pat him nn inqnirj 
that would disclose his veudor^s inanlvencj 
is charged with notice of such insolvency. 

78 Cal. 673; 80 l'al. «20. 

Omission to keep iiroper acconnt-lionks, re- 
gardless of intent, ia cause for refusing a di**- 
charge nnder the act of 1880. 78 Ca.. 399. 

A writ of [Frobiliition will not lie (o r«- 
strain a receiver in insolvency from taking. 
poBsession of the property heiit by an aiBii^iiea 
under an asaignniaut for benefit uf credicora.. 
76 Cal. 418. 

A certiticat 
valid agaiiiat ei 



their 



y proceedings. 79 Cd. 2i8, 



ing property here, 
are subject to involuntary insolvency. IS 
Pac. Bap. 794 (not reported). 

A transfer witli knowledge of inaolvenc/. 
ia not rendereil lalid becaudo laken in paj< 
of a debt of trust 80 Cal. 4 



Transfer of partnership interest by inset- 
eni; recovery by the assignee. 62 Cal. tIK 
Debts oreaisd by frauil bis Muoug UAm" 
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mSOLVKKCT— INSTRUCnONa. 



•soapted tram th« op«rktioD ol a dlMliftrg« 
In iiuolvQuay. 82 Cftl. SI 9. 

Oppoaition to dwohuge on the gronad of 
Um oUim of eiemplioD hold not inlUuianL 
tSCU. 153. 

A delitor is not iniolvsat it he hai mcuii 
v rmoarcas to pay hia debt* ai they iMcome 
4ne in the ordinary oouna of hn^nesa, 
thoagb he may not bave money in hank to 
■neat tbsm, or to pay a partioular debt when 
due. 81 CaL 41. 

An wpMl from an Mder of •djadieatioa 
rfil JDiwlreacy raqnina only bd ordinttrj 
iftppeal bond to atay all proceeding*. Ttie 
: nnctinna of a receiver are not anapoudad by 
^nch appeaL 81 Cal. 7. 

The o^niaaion [ram aohednla of worthleia 

• debta will not innlidata diaohai^e. 77 Cai 
_U2. 

Oppoaition to diicharga on the gronnd of 
Iraad i« rendered inialid by a prior ileciaion 
' ttat luch fraud did not eiUt. 84 Cal. 9S, 

An inanl vent who in good faith iucludee in 
' bii loheilnle aome property which he did not 
raally own cannot Im liarred trom a diacharga 
lor such arnir. 81 CaL 322. 

Hie asipiee of the inaolvent cannnt main- 
-tain replevin againat him for property whieh 
he never ownel SI CaL 1T& 

A diacharga in inaolvency relatea baek to 
.all judgnienta obtained pending tnch dia- 
■ charge. 80 Cal. 472. 

Tbe certificata of diaoharga ia proof of 
, lacli diacharge, bat the debtor ranit prove 
the claim waa inolodad in anchdiacbaig*. 80 
■CaL 172. 

From obligatJona wbloh ariae nndar afido- 
. dary charaoter, there ia no diacharge. 60 

• Cal. 172. 

A frandalent Inmaferm ia not antitlad t» 
' Im raimbnnad for th* prioe paid by liiin for 
.ttapropertyof thedebtor. 70 CaL 3fi7. 

Slight error* in pablicatian of Doticea will 

• Mt invalidate them. 79 Cal. 351. 

Complaint of aaaignea againat fraudulent 
vendee held anffleient. 81 UaL 622. 

An innooent and nnintentional miatake in 
tta petition will Dot bar a diacharge in in- 
rBolvenoy. 85 CaL 76. 

The pendency of an appeal from an order 
1 aotting apart a bomeatead ia no bar to a dia- 
> aharae in inaolvency. 89 (M. 76. 

A ulaoharg* in inaolvency ia a bar to an ao- 
' lion againat an inaolvent for th* recovery of 
. Bioney which became due after the dieoharge, 
bat under a previooa oontraot 85 CaL 519. 
A debt payable at a future time may he 
proven againat the eatata of an ioaolvant, 
B CaL 519. 

An oppoaitiim to a diaohar^ matt be 
United to the gtonnda lat forth m the oppo- 
■ ittion aa fliad. SB CaL 71. 

Hie iwolvant aet make* it the duty of the 
wart to tal apart a hontaataad fw the oa* 
«ad baneat of tha iMolvent. 86 CaL 71. 
SlM budaB.ot ycMf ia m ft anditor «b» 



oppowa a diacharge to prove the fa«ti aal 
forth inhlaoppoeicion. 85 CaL 71. 

The fact thatan inaolvent leaaas ha* aba^ 
doned the leaie without excaae will not pet^ 
mit the leaaor to prove a case of damana 
againat hi* eitate beyond the date of bia i» 
Bolveuoy. 86 Cal. 119. 

Action by au aaaignee in inaolveacy to ra- 
■cind a aal* on tha ground that tbe pnoa ww 
iaatlequate, and that the puroliaaerliad ooo- 
*pired with othen to prevent cotnpetitioa. 
85 Cat. 522. 

Uiihaa it appear* that the tranafer waa 
made within oue month before procaeilina ia 
inaolvency with the intention to give prver- 
ence to the creditor, it ia immaterial what 
the creditor aoapectpd or believail ma totb* 
(olvency of tha debtor. 87 CaL 613. 

A jeweler'a aafe owned an.i aaed by hia ia 
tha buaineia of a jeweler and watoh-tcpairtr 
i* exempt front execution, and ahonld be eet 
apart to him in inaolvency. 67 CaL 392. 

Whan property la raortgand, a delivery of 
the niorCi^aii property to the marttfagaaal 
the date of insolvency u not void, where fte 
value of the property ia laaa than tha driit 
for which it wa* mortgaged. 87 CaL S66. 

An attachment levied within a month <f 
filing a peiition in inaolvency ia diaaolred, 
and la not revived by the diamiia^ of thaia- 
aolvency prooeedinge. 87 CaL 45X 

A diacharge obtaiued by fr»nd or without 
due notioa will be eet aside. 81 CkL 6«. 

A di*charge in thia ataM ia no bar to a 
suit in thia etato upon a jadgment nbtaiaed 
in another atato in favor of a nrin i naidmt 
of thia iUte. SI CaL ISl. 

The burden ia upon creditors to ahow that 
the inaolvent who haa made the reqaiait* 
affidavit i* iu>t entiUad to hia diBcdtarga. M 
CaLasa 



not know that 1 

bar bU diacharge. 81 CaL SSa 

The ioaolvant haa nothing to do with tta 
appcMutment of tha aaaignea, and th* failnra 
to baveoQe^>pointedoaaiu>tafl9at hia tight* 
to a diacharg*. 81 CaL 35a 

It aaem* aa insolvent haa a right tn a*ii|[B 
aeeounta to hta attorney todgfray the u*bw 
aary charge* of hia insolvency procaadiap. 

81 Cal. 3B1. 

The oreatioa of a debt hy frand ia aol 
gronnd for ref naing a diaeharge in inaolvanqr. 

82 CaL 219. 

Inetrustiona a* to traodnlaat intanb bald 
proper. 82 CaL 119. 

Sea BxaounoK; Fkaud; Houmui 
FLKasorg. 



nreniuoTXom. 

For fnrther inatraotioaa i 
isa CuMiKAL Law. 
Inatnotlau haU tttba 
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nreTRUorioNB. 



mni w^imuitatiTa. 



MWoigMof 
NCiL 109. 

A trikl oomrt utf iteta tiie endanca uid 
fautrast wbkt it taniiU to prove. S6 CaL 

we. 






Th« aMBiaptiiMi Hi m 



OBtK^wted fact i> 



■ot pnjndieial 
IS Oil. ISO. 

Whan then la no eeaflict m 
mimioD of tke ariait 
rtncL S9 CaL ISa 

iDatreotioDa u to aa «SU bdd net errona- 
•aa. 60 CaL 180. 

A party eaanot vcoapt to hutroctUm* 
fiitaa ai hk ow> raqsaat. 70 CaL GTS. 

An initruetioD that aaanmaa a fact ii not 
amnaoDi iF tbe fact ia admittad or thcra ia 
■a crariet aa to ita aiutauca, TO CaL 61. 

Emm of inatnotioaa mttrt appaar in tha 
McoH. 70 CaL 98. 

Ota] iBatroetiona Bol takon dom •*• arro- 
■Moa in a criminal oasa. TO Chi. «4S. 

tlw cvidenco i* not arnir. 71 cSI 233; 78 
ai 802; 77 Cal. 147. 

T« rafnao an inatmeiioa alraad; iri'an it 
■ot error. 71 OiL SOSi Ti CaL 4lt 70 CaL 
m-. ;i Cal. 395. 

Tba jury will ba pnaotnad to faava d«- 
(Med cornotlf if cometiy matmetad. 71 
CiL 665. 

bror in nfawDg inatrnetion i« cured b; 



nired bt 
TSCaL 



HI it for damag 

T4CaL 14& 

Whareprop _ 

tks raconl Bffira)a*i*«l]r ahowa that none 
taeb were giTen, tbe jadgniaat maat lia 
Tcned. SSCaL IM. 

An ioatnictioa that aaanmaa a matarial 
tut in dispote ia arrattoaoa. T6 Cal. £42; 
TTCal. 239. 

Errota in inatmetimF not axcaptod to 
not be cotnideniL 70 OaL 474. 

Ingtmctiona baaed «pon the efidenea ai 
loiilereil are proper even if tbe evitloDce 
■Ueir might ba aiDladMl if obiaoted to. TO 
Cal. 487. 

The rataraDcy of an ii 
eonaidered, in the abaeaaa of tbe evidence 
tiveu. TO CaL 401. 

An tnitractioii iwprepar t y eentrolling the 

{■ry in fixins daawgea ia oBoia for revenal. 
t (M. 240. 

A hilnre to npeat 
laqaeat of the faraman bald M 
Cal ISZ 

Aa error of hnr In inatraotioii 
■ial it tha TarAiet ia naaaMacity 
CtL 230. 

An inatrnatjim aoay ba property retnaad 
keaaae already givan or iiMpplioaUe. 76 



The aaaamptx 
not ermr. 77 Cal. 987. 

An afastraat initraetioa wMeh could net 
bsTe mialed will not b« reviewed. 77 OaL 



a adraiMton of evidbnre may 
inatnotion. 77 Cal. 44S. 
n too broad, bntwbjchdul not 
nielead, ia not frtinnd for revenal. 77 Cal. 
I7B. 

IiutmetliniB may be giveD lo anit ear' 
Mrty'a tbuory of the oaae, if not eouA.ctini 
\1 Cal. 688. 

When the bill of eicaptioni omita tha evi- 
dence, the jadgniant will net be revened U ■ 
refnaal to give aa inatrnetion. 77 CaL K', 
77 Cal. 39. 

A barmleaa error in inetrnctioBa ia ne( 
groond for raveraal. 77 0*1. 04. 

iDBtruotioni abonld be raad totether fat 
paiaing on their relevancy. 84 Cal. 073- 

A certain inatmetiea hdd incorrei.-t Sadat 
any view of the oaae. B4 Cal. lOS. 

A oterical error which could not mialead 
tha i«ry held inunateHaL 84 CaL 480. 

An ioatmction that the pUiutiff tnnat re- 
ci>ver all be daima or none held iDiproper. 
84 Cal. 207. 

Whera aecondary evidenea of the oontenta 
of an iuatmineut ia given withont objao- 
tion, it ia error to initmet that inch inatm- 
rnent ia not before the jnry. 84 Cut 37. 

An abstract ioatruction calcnUted to mia- 
lead, and not applioaUa to the caae, ia arn». 
neona. 7S Cal. IG. 

InatmrtioBa mnat be eonaidered aa k 
whole. 78 Oal. 317; 78 Cal. 347. 

An inatroetaoa a part of which it im- 
propar BhooUt be refnaed. 78 CaL 202. 

An inatmetioii aa to telr-defeaae bald 
whole. 78 ChL 41. 
jury are bonnd by tbe initrDctiona of 
oonrt, whether eerrect or not. 79 CU. 



"^'l 



BIT. 
When tha 

Caf 411. 

Iiutnetion* oannot be reviewed nnloM aa- 
cepied to. 79 Cal. 404. 

The praot'ice of reading opiniont ut tha 
tnpreme conrt aa part of the instmclinnt ia 
a dangerona one, in Tiew of tha freqnent 
dMoget in itaoplniont. 7BCaL 419; TitCaL 



£24. 
Certain 



79 c 



bald t 



be proper aa 



eiita in the ■peciflcntiona of 
error hcM not evidence that certain inatno- 
tiona were given. 80 CaL 140. 

It ia not hanntal error to refiiae to in- 
ttruot the jnry aa to what tbey already 
know in rvlerenoa to their right to oiinaidn 
evidence which ia admitted witTiontolijuetioB, 
81 Cal. SI. 

, The f lot that the eonrt aaaeotail to a TC- 
I'qneat to have an eie^tian aatorad to all ba. 
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■trtietioiw, and r«fn«ed to giT« nutrnetioiu, 
ia niffioiant, Ihmigh no cicaptionwu in fact 
•Dtvrod in the miDDta* of the ooort or in the 
Mporter'i Dotes. 87 CaL 309. 

A verdict ii not a^inst law if there waa 
Cridence to lupport it, oonaiatant with the 
iaitniL-tiou. b7 CaL 23. 

A certaiD initnietioQ relatiTe tonegliganaa 
in allowing k diild to becoire Mpwed to 
danger haUl proper. 87 Cal. B4C. 

Refiual to initm< 
Jultified in inferring fr^ui 
cumatantial and preanrnpciva evidence held 
errar. 87 Cal. 399. 

Iiiatmctiona not pertinent to the evidence 
. held properly nfoaed. 81 CaL 21i9i 82 CaL 
850. 

An initmotion mnrt be eonatmed in coo- 
tieotioD with all other inatmctinna, to laoer- 
taiD ita meaning. 81 CaL 190: 82 CaL 
119. 

In eqnity oaaaa, the verdiot of the jnr; ii 
merely aHvieory, and arrorin the inatractiona 
it imtnkWrimL U CaL 200; SG Cal. MS. 

Inatmction aa to an aUU. 86 Cal. 403; 86 
Cal. 229. 

luatnictioa as to inNnity. 86 OaL 295. 
See Advkiise PoaaBSSiON: Chimihal Lawi 

EufLOTKH IND EnPLOTBI; JOHOII8; Ul- 

MiNo Ciuina; NKGUoEtioKi Kduamok. 



UIBUBANOB. 

Action of one inenranoa cODipanj againat 
another to recover ■ fire rala alleged to be 
dna in coniluoting a daCenae for tfaeir joint 
benefit. 68 Cal. 4.10. 

Evidence that plaintiff did not know what 
hit application contained helil inadmiaaible 
«nder hli complaint 70 CaL GSfi. 

1 policy containing a condition that 



■tTued. 70 OaL 086. 

A proviaioD tliat if the property waa solit 
the policy ahonld Upee LelU valiiL 71 CkL 
11. 

The gsnernl agent of a compRDj at a pnr- 
ticnlar place haa anthnrity to waive a oon- 
dition ofa poliey. 72 Cal. 91. 

Denial of the lc«a of a veanel held inanfB- 
dent to raiie the iatna. 70 Oil. S86. 

AwBivercontinaei in a policy a« renewed. 
72CiiL 01. 

A certain qneition aa to the depreciation 
of ft Iwildiog held properly mled ont. 72 
•CaLDSS. 

A provision requiring notice of loea it 
waived by the kniiwladgs and award of tba 
inanrer'a agent, re^HrdFeei of a proviau in 
. poliej that no oonditiin out be waived ex* 



oapt bj the indoraamant of tha preaidant m 
•ecretju-y. 72 CaL 297. 

A parol oonbrnoi to iaane ft policy ia valid. 
73 Cal. 216. 

The act of March S, 1880, Impoiing oei- 
tain Inirdeni npon foreign insnranca corpora. 
tioni held anconatitntioual. 74 Cal. 113. 

Where a liFe policy ia |iaTal>la aubject la 
the will of the ininred, and tlta latt<-r du* 
teat'ite, the axecntor it the proper paye*. 
76 CaL 246. 

Where the applieetion it tnkile ont by tte 

agent, a Diitatatainant of whicb the iiianied 

wainot cognltant will not vitiate the pcdin, 

u tbongb by the ternia of tlia poicy the 

tement oonatitotai a wanauty. 7lt Cd. 

416. 

An erroaeoni atatement aa to valae >■ not 
corielnaive of frandnleot intmt, 76 CU. Hi. 

A itipnlatiMi in a pnliey thnt bji agant 
cannot waive any conditinn applies to what 
ocoiir* before ths Ion. 7U Cal. 4I3l 

Waiver nuty be inferred from aoti. 71 
Cal. 41S. 

KeproaentatioB held not to mean that the 
inenred reaided on the premiaea. 7tf CaL Sa 

Mieetatementa which tlie genervl agent 
knew to be falte when Execntiug tbe p^iey 
will not Invalidiate it. 76 Cal. 00. 

Warranty to maintain a watchman beli 
not l>roken. 76 Cal. S.H5. 

Wbera tbe rala of au axociatinn it, that 
each member ihalt designate a nominee to 
receive a certain aom on hie iteath. > Failnia 
to designate any nominee avoid* all liability 
of pyuient. 76 CaL 494. 

The condition that ii 



;htt. 



70 Cal. 109. 






lion or, hit ngl 
held to be valii 

Ths fact that 
pelled wdl not 
violation of the : 
lOH. 

Kiplcision of a ateainbnat boiler ia not "a 
peril of tbe lea," within the meaning U 
marine inannoce. 70 Cal. 145. 

Tbe naual proviaion in the Travelera ln> 
ivrance Company's polieisa aa to death froa 
iiijnrie* inflicted by any one it ilnolata. 77 
Cal. i!46. Bnt see Jfifhardt v. TroKlrrt lu. 
Co., decided Jnna, 1S91. 

waiver of defaaU in payment of pr» 
iota by aeceptanca of payment. Tt 
CaL 619. 

Id a complaint on an intnrance policy, a 
cipy of the application need not be sat ooi 
Tbe application being in tbe handa of tbt 
company, it can beat tet it ont in ita answar, 
Slid pleiul ntai-perfonnanaa of tlie vanantf. 
78 CaL 181. 

Conttrnetion of atipnlation in nolicv ai to 
noiioe, proof of loai, and 
bitntioii. 78 Cal. 181. 

Whan proof of loat ia reqoired, the eon- 
ilaiiit mast aver it, or that it has b*M 



D„i,:.c by Google 



INSUEANCB— IRRIGATION DISTRICTS. 



101 



far rcMuiiou of policy. 80 C*l. 440.' 

Id ■!■ inauraiice society, uceptnDce of Jinj' 
Bcut tftar iltflault Wkivej ill forFeiturrs uf 
tbc WiK lit cert licate. and formal n:iu>Ute- 
Btnt ia iiiiiiMUriul. 81 Oil. 340. 

Wlien an iiisurnnve company or torielj 
deuica all I al>ili[y liir tlie paymenC of iii^iir- 
ton, trouf of tlie Uuth ia waivea. SI Cal. 

Gainnty rnii^ls nniler Uw act of 1800 
CDDitrneiL 61 Cal. 34M. 

A [imrinioii tliat the company ahall nnt lie 
luLle niitil tha policy in paiil u waived l>y 
tha dclivtrv of liie policy wiUiOUt luch pny- 



gener»i ■ 



inthority o( 
tgfnti, Jiuw pn.vmi. &» Cal. ^46. 

A cflnililinu agaimt written w&iver neail 
■at iiiLlOile *u intiibition agaiiiit on! 
waiier. 8.1 Cat. 24t>. 

Knnwlalge of the agent ia the knnwleilga 
of Ihe cDiiipany; and aach kna«la>lt;e may 
mut tate a waiver u! what niigLt oLlierwiw 
U a Tai;>l dofenae. 83 Cal. 2it>. 

Cnnitmutiou oF clauiea in the policy aa to 
irbitratinn anil liinitationa ai to time in 
Whirb auit may be liruught 63 L'al. 473. 

When « life policy reaerrei an exception 
ia cue nf giiiciile, tlie burden of proof 
the jiLnLrnnce coifpauy to plead, aud 
nicide. 84 Cul. a7U. 

A ctiHDge of lieiicGciary in a mntnal bene- 
Itasiociation made according 
and initorvad liy ita aecretary, held valid 
n1>«titalir<n. 87 CaL 306. 

The macrtion in a will of a directioD 
beneficiary, tn apjily the procceda by mntual 
benefit policy ia uot an attempt to ifeviia t>y 
will tlie pnl cy or ita procseda. 87 Cal. 3U0. 

A piiliuy «l inaimace can ouly be can. 
celffil eitlier by tlis aathority of the policy 
boliler, or by o^ieratioii of law, or in accord- 
ance Willi the conditions npoa whicb it wai 
anie.1. EG Cal. 560. 

taction 2iil7 of tbe Civil Code doea not 
oonrBr upon the injured any rif^ht to 
Bpon a cBDcellation of a policy without 
gond tauae. t:6 Lai. 248. 

If a potiry WriB obtained by falre repi 
tatiou «■ to the extent of OKoerahip, ] 
.eovery can be bail thereon, if tbe piil cy 
contauia a pruviaion to that effect. 6ii CaL 
160. 



Proriaiona for arbitratora mnat be definit* 
aa to Dumber, and provide a mode ol aeleo- 

b2 CaL '26.1. 
See AoBNcr; Binrhclal AwumtiatioiW) 
CKBTinutU; MoBTauB: Wuvut. 



ZHTEBEBT. 

Hr» compnted on foreign iudi'menta. 72 
Cal. 264. 

Illegality of nanry. 77 Cal. M8. 

Inlflreatnn Sacrameiito oonpoB bonda. 83 
Ckl. eeO; 82 Cal, 662. -; 

' teredt upon interest 62 CaL SSO. 
See AocotTNT; Boi<ii; CoNVBRiiiuHi J(Ti>a> 

UENTn; NkCDTIABLH iNaTHUMKM-Si PKO- 

KxTa IiAW; SoBrrvamr; Tudsts. 



H'he 



e policy. 84 Cal. 610. 






befnr 



a condition of a policy, arb 
ii nnt a conilitioii precedent to a riglit o( 
tian, Dn1e..a it ia demanded after a proof of 
kas wilbin a roaeonable time. 82 Cel. EG3. 

', A miatalie in making an nnder-pmiif of 
loM ia not bindin|i im tbe claimant when be 

'naotta to Uw, 82 CaL 203. 



In pn>caedin|ta anpplementary b 
»on, the debtor ia not entitlnl to ha 



to eieov- 

■pleaded. 72CaLB13 
Proceediiijca on, where complaint it 
amended. 81 Cal. 145. 

Tbe general rale ia, that a bill nf inter- 
pleader which deniea the defendant's claim 
oaiinot ba maiutaiue.1. 81 Cal. 146. 

An interpleader need not ofler to pay 
coati. 81 CaL 149. 



XBRIQATION DXBTBICTS. 

Irr'gation districts are quati pnblia co» 
poratioua 70 Cal. 300: 79 Cal. 351. 

The act of May 7. 1887, providing fur tha 
orgaiiiratiun of irrigation diatricta, heldcoD- 
atitiitioiial. 76 CaL 360, 

Proceedings nnder the irrigation distriot 
lawa are to be liberally conatrued. IS CaL 
361. 

Power nf tbe board to allow a new bond 
to lie filed. 79 Cat. 3^1. 

Validity of meetiuga of board. 79 CaL 
361. 

Mianomsra in poblication. 70 Cal. 351. 

Election proclaiuatiou and precincts. 79 
Cal. 351. 

Form nf bonds. 79 CaL 361. 

Tbe Wright irrigation law ia constitn- 
tional, and Ihe dinlricta tberenniier are pub- 
lic corpoiatinna. 87 CaL 140. 

Aproi-eeding under tbe act sapt'lemental 
to tha Wright act it, in tbe ualure of • 
proceeding in rrm to deleriuine tbe ulnliit 
of the diatriot ami its power to iaane bnuda. 
Under anch act tbe service of proCRas by 
ptiblii-atiou and posting gives the court jnri»- 
dictiun; and its jadgmeut thwaunderit valid 
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8m OkmniAL Law. 



Bm OnwmtmaaAi, luvt OftomiAi Law. 



rom DEBTOBS. 
8m CommROLAmt DnrroM and CRn>- 
itob; JoDaifuiT; Hdbbaxs AHB Win; 
FA«nnj Fi-UDiira. 
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tfterwanU procorvi a deed FrDm ono of &t 
co-teniDts, ha doai not tliereby becnnM a 
Do-teoant, so u to cbaafni the lirwtile cha^ 
aotar o( hii poweaiioa, TE Cal. 337. 

A tenant in commoo i* nudir no nbligatkit 
to pay taiN on th* iDterait of hia co-teuuib 
76 Cal. 136. 

The purehaaa ol a tax title bv a tenant ia 
iDinion of liU OD.taDaat'* intereat indicatM 
a jrarpiee ta cUin aJvenely. 76 CU. 

Proof of a tenanoy id common ii not raB- 
ant to aailnin a oomplaint for ij«rUienlii| 
aoconndag. V6 Cal, 44. 

Parol evidenoe ia ioadminiLIa to libow 
that land ooDvayed bj ■ tenant id connDcn 
to bis co.tanBDt was to lie hetrl tu truat, ff 
> lie i«cuDVeyed. 76 Cal 469. 
Tbe act* and declaratioaa of one oo-tcntnt 
1 tbe hearing of another ii oompetent eft 
sQoe aguDit both. 79 Cal. 304. 
A Ondins of adverae poueiMion agaiarta 
i-tenant held not tnatained by tlia an> 
doDce. 79 CaL 140. 

One teaant ia common may rvcorer Ik* 
loeaeifian ol the entire tract tram an ia- 
Tuder withont joining hiioo-tenantai plaia- 
tifL SO CaL 629. lu inch oue the neaiiej 
ionres to thebenefltof all the oo-tenant*. W 
Cal. 368. 
An agreement to work a mine "on trib- 
»" create* a tanaooy in a«mmon in tli* 
oalput of tbe mine when extracted. 80 Oil 
6G3. 

Whsra certain fnndi are frsudnloitlj 
oiad for the purehaaa of property in IM 
n&me of a thira party, the real ownen li 
inch fanda bacoraa ths equitable ownon m 
tenant* in oouunon of aaeh pri'party. SO 
CI. 378. 

A teaant in commno cannot iliow tilla If 
advene pdeaeuinn againit hia co-tanut «itb 
ont proof of notice ol hie adverse poesewoK. 
81 Cal. 07)1 70 Cal. 3S0. 

The atntnte of limitation in relation tn id. 
TerM poHSuloD doea not run during a^liaia- 
iitratinn in favor of a oo-tanant vbo eb- 
teinad pnautsion nnder a decree of pirUil 
diatribation. 81 Cal. 671. 

An ignrement between tirn tenant* 9 
common in relation to aepimte portion! J 
tbe joint tenancy helil valid a* to prubaM 
diHtnbution. 82 Cal. ISe. 

Kvideuce that a co-tenant paid ill tb* 
taia* on certain land* lield not admia-ibl* 
to prove that a deed to hi in from a co-leuaat 
wai Inmtjidr. »l C.I. 170. 

If one tenant in coinmoii aotnallyonetaaa- 
other, tbe itatnte of limitation at once be- 
flin* to ran, re^ardteu of tbe feet that boA 
persons are mistaken aa tu their tills. U 
til. 72. 

Ailveraa poaeesaioD by a co-tenant or Ui 
trnstes agamat another co-tenant mnit bs 
open and konwn, to set the s^attlta of liiait*- 
tiona in uMti«B. UULMNI. 



n* deed by me joint tenant pnrporting 
te oonvay an entire intereit in land u taffi^ 
dent to areata oolor of title a* aK'inat the 
•tbsr oo-teDant. 68 Cal. I2a 

Advene posse** ino againsl 
held not sutained by the svidenos. 68 CaL 
»I7. 

Title , 

■Ipiinst a oo-tenant, mnat lie of an nneqnii 
Oal, o*ert^ and DOloriont nstnre, and ai' 
•s will impart information and notin 
■noh co-tsnant. 70 Cal. 360; 76 Cal. 136. 

Real property parcfaased partly by the 
•eparate fnnda of the wifs, and partiy by 
money borrowed by her, liecomes the prop- 
Mty of both hasliand and wife aa tenants Ui 
Wnimon. 70 C^. 282; 79 CaL 200. 

Property of co-tenant* oonreyad for a par- 
Uonlar purpoee. Heir), that the grantee be- 
came a tniBtee. 70 Cal. 89. 

Prior to March B, 1868, a homestead 
oonid not be acqoiiwl in land held in ' ' 
tenancy, nor without having tbe aam 
eloeed, and in excloaiva occnpaocy. 71 CaL 
604. 



A tenant in common has no power, 
•gainst hia co-tenant, tn convey awaj *n 
•aeement on the land or a riuht to divert its 
waters. 74 Oal. 160. 

Tenancy in oommon in a growing crop ex- 
ists where land i* farmed 00 share*. 7ft CaL 



sie. 
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JUDOKBHra 

OSHBRALLT. 

Thamtla differeoM b«tweaa«dliit«rat uid 
£net kttacki on > iodgnieot ia, that in Um 
hnutT tin record » coDcloiival; pmamBil 
cgncet, I'hila in Uia Utt«r the true U<U 
Bi; 1» ibnwD to contruliot the ricord. 81 
CiL 27; 8* C«i. 607. 

An tpi^iotioD for relief nnder Mctinn 473 
rf Uw Code of Civil Procednre cvmut U by 
• Mptnte mil. 84 CaL 107. 

Validitt or. 

A Judgment hj confenion u vi»i ualaaa 
nde aceoniiug to l*w. 71 Cal. 183. 

A jiitgntent by sonieDt ii u valid M one 
taUnd a ter a triaL 71 Cal. 4;a 

A judgment tbowing jnritdictinn on its 
fM«i>lu( (Object ton eollkUralstUek. 71 

ChLine. 

71m supnm* oonrt will not ordinarily in- 
tarltre with an order MttinK uida ■ default. 
KCaLSDi. 

A judgment void on it* face may be vo- 
■ted open motion at any time, 8(i Cal. 39ii 
»C«1.400. 

A jndguient for tbs partiUnn of wveral 
tncttof land cannot be rsveried by piGce- 
hmL a revenal a* to one tract leta a>id< 
the vhnle jadgmenL 8G CaL SOS. 



tr of a defendant by the i 
MCa of hia middle nama don not iuvalidita 
tte judgment by defanlt or an eiocntion 
Hk 72 CaL 6S2. 

A juilgnienb may be void aa to tome de- 
fendauti and valid u to othera. 72 Cal. 2M. 

A judgment of forecloaure held not void 
kr DDcertalnty of daacription. 74 Ca). 408. 

A jndgiDant void on ita face ia one that 
■ppean to be void from the iiupection of the 
jndvmeDt nil. 84 Cal. 607. 

When a indgmant ii rendered by defanlt 
n aervico of inmnjona by publication, the 
■acordt ahonld ahow the affidavit, order, and 
proni of aervioa. 74 CaL 400; 74 CaL 4»3i 

7ecu.4oo. 

But a judgment by deFanIt npon aervioe ol 
HmmoDi by publication ia good against a 
eoUatenl attack wilbout proof of the affi- 
davit For imblication or order. 75 Cal. 2.3. 

If Krvica of anmmona ia made by a private 
penoD, hie affidavit mnat ahow him to '" ~ 
baeo ovtr aigbtepn yean at llie time ol 
vice; otliarwiae the jadgment ia void for 
want of jarUdiotioa. 7S Cal. 3T6. 

A judgment of foracloaure for a atrei 
aeiaiiienC 'lanoot be eollatenlly attiieked by 
Vvot of prior pay roent, 75 Cal, 240. 

The reversal of a judgment cannot affect 
any int«reat( involved in the judgment, bnl 
not affected by tha Ronnda of reveraaL 71 
(W.373. 

Ajadpnaat hj debalt on NniM ol cnm. 



by pnldieation mnat ahow, under tiM 
Praetice Act, the affidavit. OT<lur, anil prool 
of Bcrviee, or it ia void. 74 Oal. 403. B«k 
aee 75 CaL ^14. 

A jiidgmont of divorce becomaa binding 
on 1>eing alEiietl by the judge. 77 L'll. 2?0t 
79 CaL -in. Or when the order ia rendered 
and eutered on tha minute*. 83 L'aL 4J5. 

A judgmunt booomai rendered whan tha 
conrt ]>ronoHncei ita deciainn. It need not 
be in writing or be aigaed by the judge. 77 
Cal. 220. 

A jud^ent rendered agkinat a pHrty dur- 
ing hia life may be entered after hia death. 
77Ci^. 220; 83CaI. 41&, 

Where the conrt haa aeeured juried iction, 
> irregnlaritv can invalidate the judemont 

favor of eoiiataral attache. 77 Cal. 156. 

The linding of a oonrt that ita procesa waa 
duly aerreil ia oonclnaiva againit a collateral 
attack. 77 C<J. 156. 

In a motion to aet uide a jodgment for 
want of juriadiction, the qneatinn of the ear- 
vice ol anmmona and tha anthority of a per- 
•on nbo represented himielf as the party'i 
atlornay may !« inquired into. 7U CaL 1B8> 

Section IDI6o[ the Cola of Civil Procedui* 
does Dot mean that a void jndgmenl wilt b* 
enforcud u if it we™ valid; it simply showa 
how it can be abown to be void. 70 CaL 
188. 

The judgment of a oonrt of a sister state, 
held aufficiently attested to satiaFy aection 
1905 of the Code oF Civil Frocedora. 81 Cal. 

Srrnno AaiDi. 

The conrt may at any time, even beyond 
■iz montha after ita entry, aet aside a judg- 
ment entereil withont authority of Uw. 68 
Cal. 422; 68 Cat. SttOi 74 CaL 400; 76 CaL 
400; 84 (,'«!. 107. 

A auit to let aatde a judgment obteined bj 



A judgment entereil for a sum in ezcen ot 
the verdict i* erroneons, and will be moditied 
on appeal. 69 Cal. 155. 

In an action to reatrain a voidable jnd^ 
ment, the complaint mnat show tliiLt the da* 
fendant haa a good defeDse to the snit iB 
vhich the jndgiueut waa anlerad. 71 CaL 
156. 

A judgment of diamisaal for want of pros- 
ecution may be let aside for good cause. 71 
Cal. 94. 

A motion to aet alida a jadsment ia a 
direct, and not a collateral, attack. 74 CaL 
400. 

Tt<e franda for which equity grants relief 
agniiiat judgments ai« thme which are ex- 
triniic or collatrrat to the matter tried. 
Errors of law or fact, or fraud in a matter 
eiBininerl in the snit, are not grounds for ra- 
lief. 84 Cal. 107. 

The aliaence from the judgment roll oF • 
paper ahowiug aetvioa ec • 
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duly mttmI wiUi pnxMH. 8i CmL 

A jnd^eat not *oid on tta bus, uii ihov- 
^ig urviue ol nimmons, imniiot ba tet uide 
•n Diotinn. U C>1. 611. 

A indgmsnt void on iti face may be act 
Mida kt any tima. 74 CaL 400; 76 CaL 40a 

The fact that neither the partf nor hU at- 
Ismey wen aware that the cue bad bean 
•et for trial makag out a caaa of excnaable 
■eglect for nob bein^ preaeot. 85 C'al. 116. 

Judgmeat rendered in 18SS; motion to 
TMata it for want of juritdictiou, in 1888. 
Beld, that there ia no proviaion of the law 
that csJi be beld to aiithoriie the TaoatioQ of 
ft judgment ou a mere motion after ao long a 
time. There i> a prorision (Code Civ. Proc, 
•eo. 473) aathomiDg loch ■ proceeding 
within a limited time, on certain gcoonda. 
eOCal 200. 

Case in which • party wax held aa not 
legally entitled to have a judgment by do. 
fault aet aaide for aurpriae, etc 82 CaL 611. 

Aa applicatioD to aet aaida a judgment ii 
direated to the aonnd legal diacretion of the 
conrt, and an order granting it will not he 
reveraed nnle« the diaoMtiou ia abiued. 85 
Cal. 116. 

The refnaal of the trial eonrt to aet adds a 
Indgment brcasae the attorney mistook the 
date of the trial held not an awae of diacre- 
tion. .83 CaL 453. 

BzvTBT or. 

A indgment on a plea of ahatement ihonld 
■At be that the plaintiff take nothing. 70 
CU. 374. 

. The aoperior conrt hai power to amend it* 
tadament to conform to the direction! o[ the 
npreme conrL 71 Cal. 666. 

A jnilgment on a verdict ahonld be for the 
UDoont of the verdict, with legal intereit 
from the time of the rendition of the verdict. 

76 Cal. mo. 

An action ia not diimiased until the entry 
iamade in the judgment- book. Entry in the 
leginter is nut enough. 76 Cal. 372. 

A judgment may be entered on Monday, 
•D a verilict rendered the preceding Satnt' 
day nighL 76 Cal. 63?. 

The proviaion ot section 664 r>t the Code of 
Civil Fiocednte, requiring the jnilgment 
be entered within twenCy-toar hours after 
verdict, ie merely d.reotory, and a failure to 
•omply with it doaa not affwt the validity 
of the jndRinenL 79 CaL 69. 

The clt:rk iboald include in a jnd^inient on 
C verdict interest from the date of the ver- 
dict. tU Cal. 184. 

Ket»»al of. 

A judgmeat will not >>e reversed for a 
harmleaa error. 6S CaL itii; 69 Cal. 454| 
10 Cal. 618. 
- A judgment baied upon a finding mad« 



422. 



7tC*L 115. 

- _ ». - ■^t» 

claimed u erroneons. 7G Cal. 3Z6. 

A jadgment againat several jwrvons alleged 
I have been partners ia erroneoui as lo 

thoae who have neither appeareil nor fasve 
■pu served with iummona. 75 CaL 500. 
A jndgment must decide the eanie, eiiber 
r or againat each of the defeudauts. 76 

CaL 60S. 
A jndgment as the pleadinga ia improper, 
hare there is a siDgle material issue pi«- 

seutad by the answer. 87 CaL S8; 87 UL 

to settle 
87CiL 

A motion to aet aaide a jndgment for mis- 
take and excusable neglect ahonld lie denied, 
where tlie plaintiff's eouniel voluntarily aC 
sentsd himself from the trial and had prom- 
dismias the caie. In such case a 
to aet aside the order ahonld bs 
granted. B7 Cal. Sll. 

The action of the eonrt in aetting aaiilea 
judgment for inadvertence and miEtahe will 
not oe disturbed, nnleis it appeiirs that the 
oonrt abused its discretion, even though tba 
showing may be ■ weak one. 87 Cal. 521. 

An order setting aaide a jadgment will not 
be diaturbed, where the judgmeat wai set 
Bsids through an inadvertence and mistake of 
fact of the defendant's attoriey in i«latioa to 
the title of the property involvod. 67 Cal. 523. 

Judgment on the pleading ia proper, when 
the answer denies merely a conclusion of lav. 
S7 CaL 443. 

In an action on replevin, the findinEi 
must cover the iasne, or Ihj jndgment wul 
be reveraeiL In inch case a jud)tntr>it nni in 
the alternative, but merely Cur iha retnrn ot 
the property, is erronimua 86 Cil. 479. 

A judgment reforming a declaration o( 
tnist is allowsble, on the principle that 
equity presumes Uiat that which oU|;'it to 
have t-een done was done, and iiivss it force 
and effect as if done. 85 Cal. 488. 

A judgment by default agninst plaintiff f<t 
failure to amend, where no demurrer hu 
been decided, will he set aside on appeal, if 
the complaint stales any cause ol aclioa. 
76 Cal. 299. 

Consent to a jndgroent will not preannied, 
nor is the imloTBement " a^ireed to " enough 
to ehnw suuh coaient. 76 CaL 624. 

A juilgmeiit by deFault granting different 
relief than that prayed for should be it- 
veraed. 78 Cal. 34. 

A judgment will not be reverseil at tba 
instance of a defnndsnt Iiecsuse no judginent 
was entered Rgainst a defendant who mad* 
defnult. S2 C.i. 184. 
See ApnuL; Costs; Divorcs; Fi9Di)ia« 
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Rl3 Adjddioata. 

A JDiIgiiient for the iwMwrj of land is 
not ft bw to ft ralMequBnt aait on ft new titlo. 
NCftL 188. 

PniGiedings to let off ft Mrtftin }Q<1gmeDt 
held not to Le rrs mljiilKOta of *D iaue Id ftu- 
Mmt cue. 711 Cal. 312. 

Dutinctioni betirvea difieract kinda nf 
bterlocutory decreet pointad oat. 7ft CM. 
»1. 

A eotemponneont deouion of a federal 
CBort cnnuot openta M nM adjudieaia, 79 
01633. 

Sea EaroPTKL. 

Otr PLKADnoa. 

Where the eompUint leta np do e*nsa oF 
•etioo, thadeftiiiduit U entitled to jadgmeot 
on tfae pleailin^r, nnleae pUintiff aakt loftve 
to imaiid. eS CbI. 910. 

When improper. 87 CftL B8; 87 CaL 42S; 
vbenpropor. 67 CftL MSL 
8m DzruDLT; DtTORCR; PiXDinGS; JiTRia- 

DiciioH) Jomd'a Codkt; Kui^tui. 



Jddqiunt; ApfulS; FlRADino. 



JUDIOIAZ. DXSOKBTIOir. 

UtSaed. 65 CiI. 110. 



JUSIOIAI. vonoE. 



Ai to coin Iwi 
Califomift. 74 CiI . 

nut Hiifflboldt l^aiilT ia id thia atate. 
76 I3»l. EOt 

Thftt 8an Diego Conotv U in thia atftta. 
eS^iL 37*. 

'« not bftrveat- 



Thftt the end of the jeft 
tiaie. 77 Cal. 236. 



OkL )9S. 

A court ii bonnd to take jadidftl nntiee of 
ila own deciainns. 84 CftL 434. 

The cnart will take jndiriftl notice thai 
the ooanty clerk is tx oMdo derk of the 
wperior conrt. K Cftl 197. 

The cimrt will take jadioifti notice of 
Mnoty boundaries and goTernment anl>- 
*"-■ — '-' -t of privftte aurveya. 86 



ii»i«ii«is, LnL _. 

C«l, t97[ 8BC.1!. 210. 

The coart cannot take jadieiftl notice that 
• cointerdaim has l>een ftlrWy pluuled ' 
ftlanMTMiit. 8GCftl.4i9. 



8P«- 
7 fee. 



Dary. «8 

A chftllenge for non. residence is ■ chal- 
lenge for cause. 70 ChI. 8. 

No exception is allowed f or a oliallcnge for 
cauae. 70 Ual. 8. 

'Ihe right to ft jury trial ia not wftived b* 
failina to demand it wheu the case ia eallaiL 
70 CU 447. 

Where a cro*s.coni plaint ia eqnitalile, the 
defendant ia not eiititlsil to a jury trial on 

A juror in a criminal case may be exam- 
ined in accordance with the theory nf the 
defense, and croM-eiaininiHl in relation to 
such theory. 71 Cal. 548. 

A refuial to allow couiiial to read law or 
make a law argnmeut t« the jury U not 
error. 72 C!al. S48. 

A diamiaaal of a juror after tlie completion 
of the panel held not error. 72 Cal. 205. 

A rule of the aeperior conrt requiring pi 
ties who demand jury triala to pay jury u 
in advance held valid. 73 Cal. 17fi. 

An objection to the mode of drawing the 
jnmra oannot lie coniidered without the evi. 
dance. 73 Col. 238. 

In amit to recover money, the jary have 
discretion to render either a general or ipe- 
cUl verdict. 77 Cal. G86. 

An agreement that each juror ahonld eat 
dawn an amonnt, and that the total shoold 
b« divided by twelve, and the result be the 
amonnt of the verdict, ia not a oliance ver- 
dict. 77 Cal. S88. 

The right to peremptwy challaugeB ia ab- 
tolnte, and may be exercised at any time 
before the Jury it tworn to try the case. 78 
CaL 118. 

Even if ft jury trial baa been demanded, it 
ia waived by failure to appear at the triaL 
83 Cal. 225. 

The court may permit oouneel to read and 
comment upon its instructioos previooslj 
settled. 83 Cal. 24. 

No special oath need be administered to 
an officer in charge of a jury. 83 Cal. 24. 

Where a jury ia orally waived in open 
court for a conaideration, the waiving party 
cannot repudiate the naiver on the ground 
that it was not entered on the minntas. 84 
Cal. 272. 

Irregnlarity in impaneling a jary is " error 
of law," and must appesr by bill of exoep- 
tions or statement. 76 Cal. 118. 

It is not error to iin^nel a jury in an 
equity caae before Iraimng the apecisJ is- 
sues. 79 Cal. 34. 

The recital of a waiver of a jury trial can- 
not prevail over the bill of exceptions show- 
ing otherwise. 82 Cal. 471. 

Where it appear* that the oase was tried 
with only eleven jurors, avquieacenue will be 
presumed. 62 Cal. 6S3. 

Wban ■ vardict iu a - 
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vinou til* court that th« Jury had wllliully 
•nd pur|)o*ely ili>reiiar>led Uib evidcncs, it ib 
tfa« duty ot tlie jmL's to discharge sach 
Joron fmm farther (ervlco. 85 Cat. 350. 

A coart has a riglit to ditcliRrga juron 
Hat yet HleabBil to try tbs cue, or any of 
them, at any tiiiio, wiUioutgivms any rsaaoa 
therefor. 83 Cal. 3S0. 

A ruliujf ol til* trial oonrt on the ehal- 
laDge of a juror for actual biaa wiU not be 
favieweJ oo appeal 61 CaL 117. 



JUBISDIOnOV. 



OlHI 

ot itate eonrt* <n 
Cal. 491. 

The diitinctioni bctweaa tranutary and 
looal actiuQt depenil entirely apoa itatalory 
law*, and do not drpeud upon the diitinc- 
tions between aetinni in rem and actiooa in 
fermmam. S3 CaL 491. 

The conria of tbie itate b»*e jnrUdiotion 



r national banka, 



Or SOPXRIOR CooBTt, 

In BOtimi for dauagaj tut faJae aHettmaok 
71 Cal. B7. 

In diapoeal of property pending a divoroa 
■nit. SB Cal. S3^. 

In motion for libel. 6S Cal. 637. 

In conteinpU. 77 L'aL IWj 79 OaL Ki; 
TOOal. fil; 81 Cal. 8(. 

To allow a reuxwot of motions 70 CaL 
"i- 
f V3i774 Ca'l. 4(w! 

In axteadiDg Iim* to plead; limitation. 
71 Ual. 683. 

lu entering np cost*. 71 Onl. 2Hi 71 ChL 
968. 

To order a new trial in a nonrait in jna- 
tice'a court 71 CaL 682. 

In caaet of f rsud. 71 CaL HIS. 

In in».Neucy. 7B CL 6M; 7S Cal. 442; 
75 Cal. ^i 81 CaL 161. 

In fureoloeure. T2 CaL SN. 

In jndgmeiit liy onnaeiit. 71 CaL 470. 

In Mttling bill o[ exocptioni pending np- 
peaL T2 Cal. 197. 

Ai teited by haJie/t» tnrjm*. 72 CaL 63. 

Over reeciiven. 72 Cal. G72. 

To let aiiide an order of ctaaoge of Tenne. 
78 CaL 18J. 

la eqaitable conatmetiona of wiUa. 79 
OaL SOU. 

Id appointment ot gnardiani. 74 Cal. 421. 

In actiona to qniei title. 74 CnL 403. 

In conteat over awainp-laud*. 74CaL 175. 

la BDJoiniDg juatiCM' oourt*. 75 CaL 2:10. 

To entor judgment by defkult. 75 CaL 

no. 



te*iewab1e by entiomri. 76 Cal. £96. 
n Hction inri^Ting real property. 76 QJ. 
; S7 CaL S8. 

n ilelayod prooaodiaga for coatampt. 70 
Cal. 643. 
In a Imiralty nuittan. 77 Cal. SSa 
CoDc1u(i*e effect* of. 77 Cal. I5»- 
Iii attachment prooeee. 78 CnL 17S. 
or uliuleuiMnora. 7tt Cal. 55<i. 
Tested by ft writ ot prohibition. 78 QiL 
5511. 
Tlie >npar{i» ooar^ having general fiu» 
iution to enforoe a reaoi»ion, liaa iiiriidi» 
ivtion to appoint a Teoaiver of the mooeji 
id eecDritioi in this state, which the pni^ 
laaer claims sboold be reatured: and this 
tgaTUleas of the fact that the defendants 
re non-reaidsnta, or thai the coutraut WM 
mails in Mexico. BB CaL 11. 

Tlie act ereating t1>e county of Orange did 
>t deprive the Los Angtria* court* of joiit- 
diu-tiou ovsi cues pnviounly comnwaesl 
35 Ual. 2Sa 

A justice of the peace hai power to diiwB 
' refuse to dismiss a criuiinal actiou without 
tba order of the district attorasy. 



mplaintluaa 



85 CaL 6S6. 

The ad damtnm clanae of a 
actiou for damages coiistit 
juriKdictiou. 88 Cal. 459. 

In an action for conversion, attorney** teas 
CAunnt be inclnJed as money expEUiled ia 
tlie pnranit of the property. 86 Cal. 459. 

Tlie superior court liae no juriMliclioa to 
fnrai'loae a lien upon real property siuiaHd 
in another country. 87 CaL 3^. 

A judgment against tlia contractora i> ni4 
necBiiaary to anpport the lieu of tbe iiiatcnal- 
nian, 87 Cal. 689. 

In cases of adoption, the power o( tb* 
sa|ierior conrt is special and liniiuil, sad it* 



CW. 640. 



labject-matter and persous. 



anawer setting up a jsaior mortgage, si 
praying for its foreclosnre, muat be titiatsd 
as a cross-complaint, aiid served on all tW 
parties ■ffacted thereby. 87 Cal. 161. 

lu suiM of slander. 7S CaL 671. 

As affected by a federal decision. 79 CU. 
63:t. 

As to change of venn«L 79 Cal. 140. 

In ailnptiun proceedings. 80 CaL 216; O 
Cat. 6*0. 

In divores proceedings. 60 CnL S3T. 

To vacate jadgmeat 60 ChL 199. 

Ill partition in probate prooeaJing*. M 
Cal 4U0. 

To issns writ ol prohibition. 82 CaL Nil 
80 Cal. 4a 

As to judgmant against atookholden. fl 
CaL 050. 

In 9K0 TMunMlo. 8S Cal. 238. 

In ttud of bigb Ruademeauon. 7S (U 
050. 
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juBuiacnov-JusTioBS' couRxa 



lOf 



To gnnt ■ DOT trial ■• an appealed jiutiea'i 
«Mrt«M. 7ZCaL476. 

TotQtarJndgBMtlorcNMta. 70 0*1.018; 
TlOtLSKt. 

la nMttan of cKitanpt. 7S Oftl. 4S7. 

n« Mip«rrar MDTt cannot onjoia tho 
MndktaotthatnptMMOoart. 83Cal. 384. 

Of noMwr cMrt on appeals. 68 Gal. 
HSi 68 Cal. 407; 70 CU. tHi 71 CaL 060; 
R CU. 47*i 77 CM. MOi 81 CaL 690; 81 CaL 
VS. 

Of fwDtmui Oomn. 

Id tliTorce pmcfadiD^ 70 OaL 633. 

Wbaa a federal court hae firat ac^nirad 
)trK(lictiaii over the pereoa and thing, itx 
BKtgmsnt u bwding ou the (tats oonrta. 61 



tba nperior oout anut lett? tbe a 
OS CaL 245. 

Where a ootiM ol appeal wai tiled on one 
day, a oopjr thereof wrvnl on the ueit daj, 
and an undertaking within four days after- 
wardi, ell within atatntory tioie, held sofil- 
ient. 68 CaL 24i 71 Cal. 650. 

Joittoei' courta hare no jnriidiction to re- 
Dver a penalty for escesuve tolL 68 CaL 
400. 



£!■; 



It ii the duty of the elate court t« enforce 
Um iDJDDctioua of the Federal courta, whnre 
Ihs; hail prior juriadietioa. 84 CaL 424; 84 

Or ImsBiom Tribukau. 

Of jnitioea' nonrts. 68 CaL 490; 70 Cal. 
CM: 71 CaL 6K; 72 CaL 662: 72 Cal. 232; 
nCaL 3t 7S Cal. SA3; 77 OaL HI; 77 Cal. 
lSI;80CaL 40; 82 CaL 613: 82 CaL 2S4. 

Of hoard of luperrieora. 83 CaL 286. 

Of poUoe oonrta. 78 <M. 6fi6; 78 Cal. 421. 

Of b^d officera 78 CaL 235. 

Of hoard at equal iiation. 82 CaL 214. 



Or SoraiMi Court. 



X; 72 



i CaL 207; 74 CkL 49; 7fi Cal. 
«s; 77 CaL 483; 78 C*l. 09; 78 CaL 307; 70 
CU. 1(»; 79 Cal. 6:i3; 82 CaL 42S. Ai to re- 
heariofft. 81 OiL 408. 

Ai to jiiilgtnetita on appeal in election con- 
tota. 79 Cal. 478. 

b JudgaiButa hy ouBeeut 78 Cal. S97. 

0> Vv»«arAt. CoBPOBATioxB. 
Ot«( taaatiooa. 77 OaL 01 \. 
Be* Aptials; Crihiiul Law; CoirrRMFm; 
CopaTB; JosncRs' Cudrtsi Jl'sukuit; 

PdBUC OraiOUti; SOHMOHS. 



A copy of the aixsoant held a anffieient 
oomiiUiut in the abeeuce of a demurrer. 
Cal. 407. 

A liomplaiut in a jnitice'a court need not be 
enliacrilieil by the plaintiff or bia attoruey. 
W CaL 407. 

The fact that the justice did not eotar 
np ju^lgiueut oa the verdict will not affect 
the right of appenl. 63 CaL 407. 

On an appeal on qaeitioni oF law and 
bet, there can be no retrial aa l« fact, where 
no trial haa been bad oa any iatve of fact 
« CaL OS. 

WhoN the appeal ia oa both law and tao^ 



wiladL 



010. 

A jnitice's oonrt haa jnrisdintion OTor s 
Buit to recover a penalty under an arliaano^ 
provided there ia no qiiaation ai tn it* legal- 
ity. If euch qaeatioii be raised, it moet b» 
by verified answer. 69 Cal. 666. 

Aa appeal to the auperior conrt on law 

Due caoDot be diamiuad on the ground 
that it afaould be on both taw and fact, if the 
itatemeut ibowe the law point involTcd, 
Such a ditmiual will be aiiuulled on rtrth' 

Hi. 70 CaL 628. See also 71 Cel. 500. 

Appearance and trial witliont objection i* 

waiver of the snfficieucy of tho notioa ol 
appeal. 70 CaL 027. 

Where the valeaot property in replevin !■ 
itateJ to be over threg hundred dollsre, tha 
iuatiee'e oonjt baa no juriidictioa. 70 CaL 
064. 

A notiee of appeal need not be fliod tiefon 
aervice. Nor need thii nadert>kiiig be ei- 
multaueona with the lUiag of the notioa. 71 
CaL 660. 

Objeotion to want of earvioe of snnimana 
.. waiv«H by going to trial without obiectioo. 
71 CaL 055. 

The plaintiff i* not deprived nf a right to 
appeiil by pijinent oF the Jndgineul into 
court, anil an eutry to that effect oa the iua- 
tiee'e docket. 73C<L II. 

The powers of josticee' con rts are to ))e da- 
tonniued by the nrovisiniu oF tba ends made 
sipreealy applicable to them, and not by the 
proviaion eiprenly applicable to oonrta of 
rmiord. 74 Cal. 341. 

Jueticea' courts cannot review their own 
judgments, except in some method expreeslj 
provided by law. 7* CuL 341. 

IF on a judgment by a default, an appMl 
ii taken on qunstiuus of "law snil fact. It 
mn-t be daeided on qaestious of law alonib 
77 t^sl. ,105. 

Tlisre ia no inoh thing as a rehearing in 
the superior court. Il can only t«t aside ita 
jiulgmenta nnder sectiou 473 oF tlie Code of 
Civil Froceilare, or on a motion For a new 
triHl. 77 CaL 305. 

When the verilieil aniwer shows want of 
jnriulictiDn, the case shonM tie certified np 
to the superior court. 77 Cal. 641. 

On a collateral attack upon a jnstioe's 
jodgment, it ia not alloWJiblH to show that 
the (leFandant did not reside in the towatbip 
where Ilie jadgmaut waa taudaradj thiaoi^ 
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actioD ihnald bava beiD taken »t Uie triftl. 
[? Ctl. 121. 

The fnilnra of mretieK on an appeal bond 
« instify within five diiye after exception 
'endera tlis a[ipeal a nullity, nol can the 
■nperior txinrt extend the time. 86 Oal. 



7*. 



■crii't r>D appeal Srnm a jiutioa'a coart most 
befileit. StJCal. 431. 

A writ of mandate will lie to compel a 
■heriff to execute a writ of execntion [rem a 
JDitice'ii court 79 Csl. 213. 

The jiiitic«'i Gourtfl hare juriadiotion to 
recover a penalty of two hundred dollara, 
given Liy atatnte^ SO L'al. 40. 

A cnnie certifisd np to the superior conrt 
«annut be changed to aanther county. 71 
Oal. ;t82; SO Cal. 569; 71 Cal. OCG. 

Where an uudertalcing ii filed more than 
five daya liefore iiotiea of appeal, the notice 
of appe&l !■ niitioB that an undertaking hu 
been ur will l>« filed within the thirty-day 
perio.1. 84 Cat. Kt5. 

A nrit of prohibition trill not lis to pre- 
vent a trial on appeal, on the ground that 
,the uixterukiiig was filed five daya befure 
the iic>ti<:e of appeal. 64 CaL 635. 
. Fmliil'ilioH *ill not lie to comp . . 
tice oi the peioe to allow a party charged 
■with vagrancy a jnry triaL Sfi CaL 613. 

A certified copy ol theentriei ina jnati 
dockut is yiima faeit evidence of the facta 
atalwl. ami aiiiniuible in an action iat mail. 
oioni prO'.ccution. 87 Cal. 01!9. 
dee ArPHALa; Attachmint; Aitobnkt at 
Law; Ckbtiokari) Ezecdtios; Imjdno- 

HON; JutWMENT; JOKlSDIOtlOHJ MODl- 
OFAI. CuUPuRATlkUas. 



KTDNAPlAa 
Soe Cbinuiai. Law, 



EHOWIiKDaS. 

Bee Bon* Fidb Pdrchabbr; CoxnTAitCR; 



LABOB. 

Dee Empuhkk ahd EMFLom. 



LABOBBB'S UXS. 

• iKTUvumos; MwHAnitfa Lm, 



X.&.OHEB. 

A traatM in poaaewion held not gnilty A 
laches in failing to assart his rigbtii, «bM« 
3t disturbed. 68 Cal. I1<i. 
Plaintiff in a water-right case hatd ootcs- 
ippod by delay or laches. 69 Cal. "iaS. 
Lichee held to !« a bar lo specilic petfonn- 
jce. 69 Cal. 6^S; 7<J C. I. SiM. 
Property obtained by fmud held not losl 
by plaintiff's laches. 71 Cal. Sl.t. 

ICigfat to acconntiog held forfeited bf 
cliea. 74 Cal, M4. 

A party in iHiesussion ol Isnd not gnilty ef 
uhea iu not bringing suit to remove n cload 
ereon while no disturbed. 74 Cal. 49^1. 
Fsdure to rescind promptly for fraud is 
such laches as will waive tbe objootion. 78 
CaL 389. 

' ere ii no bar to specilia performanee fw 
sain if landexcept the statute* ol linulatLons. 
"CaLBa 

See Delat; Equrrr. 



IiAFATBTTB PABK 

See Dkdipatkui. 



X.ABI>I.OBD Am) TBVAHT. 

A tenant who Tiolates bis lease by mblst 
ting thereby tenninstes hia leaaa. 68 CaL 
605. See also 71 CaL 34& 

Foasession of land by a lesMe is a nolios 
to pnrchaaar* of hia possible equities. 08 
CaL Uil. 

Liability of landlord for DnisaoM and dam- 
ages. 09 CaL 603. 

Intervention by landlord in snit of ejeot- 
ment against tenant 09 Cal. £72. 

The ueath of tbe landlord terminates with- 
out notice a tenancy at sufferance or at will. 
70CaL44fi; 81 CaL SGI. 

A landlord in California has no lien for bis 
nnu. 71 GO. 331. 

Agreement for payment of rent fram pre- 
needs of wool held not to vest any title of 
wool in the landlord. 71 Cal. 331. 

Under a lease to begin in future, the lessee 
is not entitled to present rrnrsr'r 71 
Oat 46. 

A tnere license to work a mine dose not 
create the relatianahip of landlord and ten- 
ant, whatever its termi. 71 Ckl. 136. 

A laudlnrd i* liable for injuries oanssd by, 
reason of the nngligonoe «f hia JMUtor. 71 
OaLlSBl 



D„i,:.c by Google 



LANDLORD AND TENANT. * 



Tberalsof tbe "Uvof tb« e»M"KppliM 
to eontracti batwnn landlord uid tauanl. 
nCiL329. 

It nems tha hoatila icta of m tenant in 
repudiating hU agreament may 
hu tsuncy. 73 Cm). 339; 7S Cil. 

Amgaetk of an indiviiinal interact la a 
kua Gscoine lislile on tba oovenant to re- 
pair uid larTFudFT up, lint not for tba reut 
tobecomsdue. 73 I al. 408. 

A nirreuder of a lou* don not dinolie 
tbi tenancy, uuleia thare ia alio a inrrauiJer 
of pOHnwioo. 72 Cal. 493. 

Whtre ■ leaae gives tha tenant th« option 
al pnrehsH, tha coienanta ara mutual and 
dapeniknt 72 Cal. !17. 

A certain aliegatioa held not to be an 
afarmsnt nf tender. 72 CaL 217. 

A vertial indcGiiite leaaa held not to be 
vithin the statate of frauds. 72 CiI. 307. 

A tenaut, except andaraeatian 1042 of tbs 
Civil Code, ia not eutitled to reimbDnement 
for tha value of repaira made by him. 72 
Ctl. 307; 7(1 Cal. 173. 

A tenant while in paaaeaiion ia Mtopped 
trom denying hi> landlord! title, or cuim. 
ingailvertely tohiin. 74 CaL 690. 

A buJlord may maintain an action for 
tba diferaion of water na an injnry to bit 
mheritance. 75 Cal. 117. 

Ibote who farm on aharei beooma tenanta 
in comino'i. 7S C»l. 319. 

It ia doubtful |[ an aaiignmrnt of an nn. 
divid«il intersat in a lease will thereby oanae 
the auiguee to lie liable to the originiil land- 
lonl for rent. 7<J CaL 126. 

A leuee who baa failed to get poasetaion 
ii jnitified in abandoning hia contracL 76 
CU. 126. 

Where a tulitenant aurrendera hii leave to 
Iiii lanillnnl, be ceiaea to Im liable for the 
oriiinal rent. T6 Cal. 126. 

A titnaut iabonnJ to perform hia covenant 
to raaUira tlie prBinisei to the ume condi- 
tion* ai eiiateil when he entered. 76 Cal. 
IIB. 

A tenant for yean may maintain an action 
for aiiy injury that interferea with hia poi- 
aanioii, or tlia enjoyment of hia property. 
7a Cal. 11. 

At ciiiiimon law tha landlord wai not 
bnunil to keep the property in any repair 
whatever. 76 Cal. 173. 
Section 1941 of the Civil Code oooatmed. 

7a i;ai. 173. 

Wliere the posseaaion ia advene, the rela- 
tionahip nf landlord and tenant cannot eiiiL 
77 Cil. 36. 

Reut cannot be nised by mere notice, 
where tha teuanoy ia for a Gied period. 77 
Oil. 196. 



Aece^'tsnce of written leaae need not be ic 
Writing;. It mny be abowa by the tenant'i 
ut*. 77C%L^ 



evocnble at 






Conatrnetion of leaae; exatDple of use not 

adverao. 78 CaL 374. 

A verbal licenaa to mi 
the will of the mine-owne 
atitnta a lease. 73 Cal. 95. 

A covenant not to assign a lease applies 
only to voluntary assii^njneDts. It is not 
broken by a compulsory assifcnmeiit or a 
transfer by forced sale. 70 Cal. 675. 

A purchaser ol properly leased from 
month to month may, without attornment, 
raiss ths rent 79 Cal. 442. 

The relation of tenancy may lie shown in 
rebuttal of a claim of possession under a 
contract to convey. 79 CaL 63. 

Uuless the lesse contains a covenant to 
that sQrct, a landlord is not liable to his 
tenant or hia tenant's employee for injuries 
caused by a defective atairHray. 81 C'll. 63. 

The poauasioD of one who ailmitted being 
tha tenant of anotfaer person csuTiot 1>s ad- 
verse to snch Other pHraon. SI I'al. SUl. 

A notice to s tsnaot to quit may be signed 
by tbe landlord's attorney. 81 Cal. MO. 

A. landlord is not liable to a atranirer for 
tha results of a nnisancs on the laaaeil 

ises, nnlesa ths noinancs eiiitail wiie_ 

premises ware leased, or was at timt tint* 
liable to come into existence from the om- 
dition of the premises. 83CsL 217. 

Where a lease provides for a re-entry attsr 
detanlt, the receipt nf back rrnt aftor uotic« 
of forfeiture will not waive snch forfeiture. 
84 Cul. 420. 

Subdivision 1, section 11Q1, nf the Code at 
Civil Procedure, construed. 84 Cal. 420. 

A lease not delivered baa no validity. 84 
Cal. 21. 

The fact that a party in possession under 
claim of title accepts a lease will nut estop 
him from denyinu his landlord's title. M 
CsL 21. 

Neither title niH' evidence of title can be 
shown in an action for unlawful detainer. 
81 Cal. 640. 

Instance where abandonment of a lease 
will be prssumed. 32 CuL fUO. 

The burden of proof rests upon the one 
in possession nnder an uiirecordei) lease, as 
against a bonajiiie purchaser, wliiTe the deed 
was reeorded, to show thiit he was iu open 
and notorious possession when the deed was 
exeouted. 82 CaL 021. 

A tenant who has no sclnnt notice of a 
sale of the property is proiuuteit in paying 
rtnt to ths original landlord. 82 CaL 621. 

One who does not enter iuto pnssesaion 
nnder a lease, but afterwards sccpts it, is 
not estopped fmin disputing tbe hindlord's 
title therem. 82 Cal. l:.5. 

The fact that an liisoLent loaiea has aban- 
doned hia lease without causa will not per- 
mit the lessor to secure against his estate • 
claim for dsmsgos by such alnntloninent to k 
later date than that no which the putitiou of 
insolvwioy was bletL 85 CaL 119. 
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•nd tenant or itiMliBrgs tbe leuva (rorn hia 
obligatinQ to pay rsnt, kltbnush tha lenor 
Bkky raac the (ireiiiisei for the MDsfit of tha 
ariginU tenant. S3 CkL 119. 

A jndgmeat in sjeetment a^nct a tenant 
la eviilance in ■ BnbMqnant mil ^siust tin 
landlord to ahow wliure the aotOkl possenioa 
of tha properly w»». Tha »d»e™o poewuion 
«f ft UniUiinl tliroN^ hi> tenuit ■■ diitorbad 
when tlie tenaut la nied, even thoiii{h the 
landlord be uot made • P^^^T- Bfi CiL 
ISfi. 

Under a leaae providing that if the pren- 
Imi ehonld become Dntenantable from tire, 
no rent shoold lie oliarged DDtil the; ilionld 
be repnired, a tenant vha, after nob fire, 
•lecta uy hit comlact to waire laofa proT[ai«o, 
eannot recover for damagea aaatainad liy 
water, cawed by ■•oli want of repair. 84 
Cal. 203. 

If leased premise* baeovie unfit for oocnpa- 
tion, the UodloTil ja Dot liable in any event, 
until after tbe tenant giwea him notim 
thereof. 6(f Cal. 303. 

Wher« a tenant haa been fraodnlantly 
OTetvhargad by tha landlord, ha may re- 
•orer back the exeeas. 8S Cal. 433. 

A landlord ean only enter on rented prem- 
isei for tha purpose of making neeewary re- 
pain, nnlees laeb right ia expraesely re- 
•ervoil in the leasa. M Cal. 2B8. 

A UuiiUord i» liable for damagea oanud by 
bia treapaas on Ibalaaied premiaea. 8S Cal. 

ssa 

Where tha landlord'! right t« pnaMHion 
depend* npon tha forfeitora of tbe lease, the 
ferfaitnrn clanae i»ti*t be striotly interpreted 
against biio, 87 Cal. 34. 

To give ■ landlord a rigfat of reentry for 
Bon -payment of rent, a de[n.:tnd for the rent 
Bpon or after tha luaC day on which the 
ant hae to pay i* euenCial. 87 Cal. 34. 

An agraenient to allow the rent to itand 
nnpaid until a fntare mMttii is a wairei 
forfeiture for non-payment. 67 Cal. 34. 

Where a lease contatand an eption of 
■ewal Hnd parchsBe, and the lease i* renewed, 
omitting the option, bnt with the nnder- 
atanding that it *balt ooatinne, the opttoa 
remaina valid daring the term of the weond 
baaa. 87 Cal. 323. 

SeeFimsn; htua. 



ItABOXNT. 
See OKDUitai. Law. 



XiAUKTOlT OKDnr AVOS. 

SeeMonoiru. GwtFiiifiwiM. 



X.AW OOUtEaK 

Bee UABTHiaB Law Coluqa 



An nnexeentad oral change fn a leu« li 
not binding npoa the graatee of the les*ari 
68 CM. S7. 

A leaae with a oorenant for quiet tujof' 
ment implies tiitt tbe lesaur hta title ooM 
covenant ia not broken except by evictitn tt 
di»>nnMBaion. 70 V*L TO. 

Bent may be reoonpnl by damaftM eansej 
by breach of oontraot for quiet enjoymtok 

70 CaL 79. 

Fremiiei leased for a forry may bo reenvt 
ered for failure to use it for such pannaa. 

71 Cal. 349, 

Pouession by nortgngea nnder a leM^ 
adverse possession. 72 C^al. 3Q7. 

A lesM giving an option to the landloKl 
to compel the lesanr to parcliase impiq**- 
meuti held assignable. 74 Cal. 237. 

A Hading that an agree ment conatitotal 
a leaie in premrnU held aupported by tt* 
evi.lance. 74 CU. 619. 

A lease may be maile to take efTect at tt* 
eipiratian of another lease. 74 CaL 610. 

Inetructiona as to damages for breach flf 
covenant held proper. 74 Cal. 619. 

under lessee constrned. 75 Ual. 323. 

Essential allegations in a complaint againll 
a lessee for fsifnre to perform oovenant (• 
pay taxes. 76 CaL 234. 

A written lease of r«a1 property Itdb a 
married woman mnst be sckuowledged, 71 
Cal. 88. 

An BssigniTient between a mining eompUf 
and a miner to wnrk a mina on share* W 
"tribate") held not to constitnte the i^ 
tionsbipof landlord and tenant, can thmgh 
the language ia that of a lease. Under tm 
an agreement, the parties became tenantrn 
common in what is extracted. 80 CaL SS). 

A Bndiu{[ that the lenae WM "exsoatal* 
doe* not imply delivery, and withnut ^ 

lively a written ' ■- '-' ■' ™' 

21. 



invalid. 84 OiL 



£EaAOT. 

SeePiiOKaTi Law. 
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Id *ii ution for libel, tli« complvnt need 
Bot avar tlut ths pnlilMtioi wu not prii- 
ilweJ. 69 Ck). &27. 

Hangnkga actioDRbla, mai not pririlafia^, u 
prcmmsd to ba twite and SMlieioiu. 69 CaL 



Failnra to £le coat nndartaking u r*- 

Sirad by tlia act of I8T1 doaa not dapriva 
t conrt of jnriadict[oQ. Tha bond ntay be 
filed after anit baa b««a aonunanoed. 69 
CaL (KiT. 

An attorney who raakai certain written 
ehai];ee in court, atiainit tha dUcharfta of an 
inwivent on behalf of hia diant, oanaot be 
bald for UbeL 69 Cal. 626. 

The qneatioD aa to whom the libel rarernMl 
ia for the jury. It U arror to allow a 
neaa to Icatify thereto. 71 CaL 104. 

Indiotinent for Iiliel held aofflcient against 
idbnu eorpwi. 73 CaL 120. 

II cHie coinpoaea, a aecond writai, and a 
third piiUiihea, all are liable aa pnbliihen; 
the provia oni of tha oonititntion in regnnL 
to pnisacatioua for libel coiutniad. 73 Cii. 
121. 

The jury held bound by the law in libeL 
71 CaL IH. 
8m C&imihai. Law; DAiuoa^ Sundib. 



Onkland lannilry licaaae held ralid. B8 
CaL 63S. 

San FraneiBCo liqnor licenaea held valiil. 
» CaL 608; 69 CkL set TO CaL U; 70 Cal. 

ts. 

The appointment of a Uoaua eoUeotor 
kaldvali.l. 70 CaL 468. 

Ucenaa tax not a pan^ty, bst a debt. 71 
Cal, 242. 

I^oaoie ordinanos^ pnblication of. 71 Cal. 
X4S. 

Ordinanm not paaaad at regnlar MMlon 
InraliiL 71 Cal. 243. 

A volnntary payment af illegal tax makes 
it DM tnuvarable. 68 CkL 670; 71 CaL 
466. 

An ordinsnca raouMog' ft lioenw tor the 
■faddliog of all good* Kot nad* in thii itate, 
vithoat reqniriDg a Iieen*a for the gooila 
nada in thu aUte, ia nMuutitntional. 71 
<M. 204. 

A right of way by lioNM la Bot by pl*- 
MnptioB. 710KL4SI. 



A licenae te enter will not be implied froai 
a contract to parchaae. 70 Cal. 40. 

Qataa on a roadway are atrani; evidenoa at 
a oaar by lioaDie. 70 CaL 454: 82 CaL 
163. 

LaMen Coanty iheep ordinance dacUj«d 
nnconititntionaL 72 Cal. 387. 

Boreka licenta nrdinanee held anutit«> 
tional. 73 Cal. 632. 

Sn&loienay of complaint for violation of 
licenae ordinance. 73 Cal. 36S; 8a Cal. 208. 

Mono County lioeuoa ordinance held valid. 
73 CaL 365. 

Tha Connty Oovemment Act anthoriiea 
•nperviton to paai an ordinance tiling li- 
OenaM for tha tranaaution of bngineaa, and 
providing that anit may lie brought in thB 
name of the county. Btl CaL 2i&. 

The fad that a back obtained a leaaa to 
tranaact bosineu Imm the bank commia- 
Bionaii will not relenae it from liability to 
pay a coDnty licenae Ux. 86 CaL 205. 

Uniformity of taxation does not prohibit 
the imposition of a licenae npon a particular 
bniineea. 73 Cal. 363. 

A tax collectible in the name of the peo- 
ple caimot be anad for in the name of tba 
county. 77 Cal. Ml. 

A Btatntory remeily moat be aiclnalTely 
pnnnad. 77 Cal. &41. 

An oral licenae to mine indefinitely it rev> 
ooabh at wilL 78 CaL 96. Bnt tae 81 Od. 
684. 

A parol licenae fur a party-wall ia revo- 
cable when. 81 (.'«l. 6m. 

Biiatence of gates on a rnad aa evidence of 
near by licenae. 82 Cal. 153. 
See Advikm Fonskskion; ConieTTTtmoTiM, 

Law; EAsaHiMTi Justices' Courts; Mu- 

niDiPAL Law; Foblio OmcKua; RiHc 



I.rEN. 

Mortgage lien on a seat in the ^n Fran- 
cUco Stock and Exchange Board. 68 Cal. 254. 

Lien on thrashing- machine nndcr act of 
March 12, 1889. 75 CaL 199. 

Equitable lien on aharea of atock for ad- 
vanoea. 79 Cal. .123. 

A certain oontracC to take water for land 
held to opemta aa a lien on auch land. 80 
CaL 114. 

Recording of water agreement helil to be 
notioe of the lien thereby created. SO CaL 
630. 
See ArpKAia; ArTAOBMBitr: Itunncnonf 

HiGHWAT; MaoKA^tc'a Limi; Flbaihnosi 

Puux»; iJTKUCr AduasHUT; Moktoavi, 



iiXBO iiAmw. 
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LIMITATIONS — MANDAMUS. 



lilMITATIONB. 

See STATOTtis or Limitatioh. 



uanoBs. 

Bm COXnTTDTIONAL LAW; LiCKiru; MuM' 
OU-AL CoKFoaAnona. 



LIB PEzniEira 



nut apply to actioui in ejectmeiit. 71 C&! 

(TO. 

Notico of fi* pfiflenii cannot operate mgaini 
M iaaependeat title. 77 Cal. 62. 

Etfect of notice of Ue pendeni ill forecloiure 
■nit*. i9Ckl. lis. 

The effect of a aotioe of ti$ pendtia ia not 
mdinarily descroyeil by ad »ineDdnient "~ 
the cnmuUint. 87 V.aX. 581. 

The effect of a notice oF Stwudtiu Againtt 
A lewee un'ler a jiiilgmeDt of oondemoati 
of laud. 87CAL253. 



LOOATIOKB. 

Sea Muma Ci.aih3; Waur ass Watir 



ICAUCIOUB FBOBXOimOH. 



77 L'al. 4.14. 

A venlict of 9750 for mAlicioos proeaon- 
oii held not eicawire. 68 CuV 3»\. 
A verdict of four tliouanud dollare, wlwn 
IB defendant wu never coutiued, held ei- 
naive. 70Ca1. l^I. 

Malice and want oF prnbable CAuas vaA 
Kin!; tlie bnnien of ehoffing wiuit of proba- 
lu caiiM it on plaintiff. 71 Oil. Si). 
Evirlenoe held to allow probable (;aiue. 71 
1 Cal. 89. 

of oonnael is mfficieDt, if the actiM 
1 faith. 71 Cal. SB. 
t for allegeil failure to shomot 
of yrabable canae held improper. 72 CiL 



L 



HAOHUTEBiT. 

See FixTDBis; UuutAMio's Lmt. 



KAUOXOirS ATTAOHXBnTE. 

Sea Attacbmuh 



JCALICZOVB KX8CHISF. 

8m Ceikihal Law. 



i Cal. ( 



Slioni in ■ niit for malicinni prOM- 
> civil action. G8 Cal. 151. 
ituteoF litnitationadueaDutbe^to 
lat a claim of dum-igu for malicion 
inn on an unfounded claim, until tb* 
terminated. It is otherwise in tfal 
n illegal and inalicioua attachmaoL 



Itij 



ry to the plaintiff 'a feelingi, earned bj 



X.08 AiraxLxa 



IiOirXST TlUIUfl. 



XjITE iksqbanob. 

a BxKBnoiAi, Associatidhs; Insdbahcx. 



the arraaC, may b« proved under the general 
allei^ation of damage, 87 Cal. <J29. 

Au action Ilea for the maliciuna 
of a peraoD on the charge of ii 
Cal. 102. 

A certified copy of the entrisa in a jnatiee^ 

docket ia prima fiirie evidenoa «[ the fadi 

atated, aod admiaaible in an action for mfr 

llcioua prusecotion. S7 Cal. 629. 

See Damages. 



KAXfBAVaS. 

Mandamtu will not lie to compel the aa- 

perior court to reatora a ceub to it« calendtCi 

LU the trial of which, it failed to file tiudin^ 

SQ Cal. 244. 

JVaixJinnHi liea to compel the an perl or court 

I a proceeding for contempL 70 <^ 



211. 

IfandamitM will lie to compel a board o( 
bnateea to levy a tax. Tl Cal. >tlO. 

Haadamut will not lie to compel a pahlia 
officer to pennit a citizen to iuapt:ct a recofd 
withont Bome beneticial intereaC in it 71 
Cal. i^i. 

S/aiidaniiit viW not lie to compel aaopa- 
ior judge to ia>ae aubpcenaa to witneM« 
o appear before the Uuitod Statea lanj- 
office. 72 Cal. ^80. 

JUandamta will not lie to review the dit- 
miaaal of contempt proceeilinga. 7-2 CaL H> 

The c<»Teatneaa <K a bill of exccp.ioM* M» 
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MANDAMUS — HARRIAOE. 



■at ba toted in mandaji 
Cil. 231. 
1 h< proper reined; f c 



M proceed] DgB. 84 

' > reru«a1 to aetUe 
iamu. 83 C»l. 8:>. 
iompel > ja,.tice o( 
ution. 73 CitX. M. 
treMnrer of Sacra- 



JTow/aniHjw.ll lie 
Uie pa<» to iaaiie u 
M,md><mu. ugaimt 

■into. itCKrau. 

J/aniAinriij will not lie to compel & superior 
court to (limit certain evideace in k trial on 
■pi>nl. TSCal. 114. 

J/ufld'iiHtH in contempt proceedings bald 
Dot pmper. 75 C'al. 680. 

ilnHilamtu lice to compel ■ board, tribnnal, 
or offiuer to do ■□ act which he haa refueed 
to do, aud whiub the law intended tfl be 
final, auii where there it no other plain, 
■paaly, and adequate remedy in the ordinary 
eoDFH. Tti Cal. 515. 

UandnmHt, jienarally, agaiDitXpablie 00- 
MI. :t» CaL iG9; 76 Cal. 6U9. 

Pleaiiinga maat allow v ly application via 
not made to the anjiorior court. 77 Cal. 34. 

ilaadainwi will lie to compel the controller 
to uiy auprnpriation to a county for indigeuC 
■gnlper^ — ■'■"^-' ■" 



A tax-payer of a acfaool district, whoail 

ohildrSD attend school, is a party "benefl-' 

lly mtereated," ao aa to maiutnin a pro- 

iding for a tnandaniuf to ennipel a school 

l>oard to comply with the iastructiima of tha' 

eleotnrs as to the location of a school ait«. 

Cal. lt!Q. 

The exiatence of an eqnitalde remedy doe* 
it deprive tha psrty of the legal reniedy o( 
indtmmi. S7 L'aL IG6. 

Mandnmut will not lie to compel a jadsa 
aettle a bill of Rj^L-eptiona or statement 
here the counsel failed to appear at th«' 
Tie tiled for the settlement. 87 Cal. 367. 
Fuitare to serve a copy of the petition and' 
pit upon the oppoaite party, as required by ' 
la 28 nf the supreme court, ia ground fw* 
dianiissiug the petition. 87 Cal. 307. 



KANBI.AUaHTBB. 

See CuiMiNAL Law. 



Mm-'lam 



I. 77 Cal. 
r held not t 



to lie 



Uaiidamva will not lis to enmpel the levy 
of a tax to pny innnicipal bond*, where the 
sntbority to iuue them ia lackiug. 79 Cal. 



a. 80 Cal. 220. 

Circutnataucea under which a right to 
pnlilic nttice may be enforced by murulamt 
G9 Cal. 4U0. 

Uiindnmiif will lie to compel a aheriO' 
restore the pooseuUin of preuit^es ordered by 
the Bupreme court on appeal to lie delivered 
to defendant, nntwitlietanding third psrtie 
bail in the mean time taken posaeiaiun ande 
an independent title. 83 Cal. .^Sl. 

Uandaiavi' liee against a achunl bnard to 
O0in[iel it to pay for auppliea. 81 Cal. 642, 

Mandamut to settle bill uf eiceptioui. 
B2 Cal. 480. 

iJaiidiiiriif ia the proper remedy to restore 
a teacher ol the public schoola to a right 
fmm which she is uutawfully excluded. 82 
Cal. 480. 

The title to real eatate may lie incidentally 
litigaletl iu pnn'twdinga under n'ondimiiu. Ki 
far as the aatoe iuvolves poasesston. B7 CaL 
16tf. 

A liOArd ol pchool tmitees may Im com- 
pellod to rebnild a sohool building which has 
been deetroysd liy fire, according to the c 
ptoMcd wilt of the eteottM. £7 Cai lfi& 



KABRIAOE. 

Cohabitation and repate do not mak*- 
marriage, but are only evidence of ib 82: 



consent a 
Ciil 427. 

Whatever lie the eharaoter of the original . 
relaticm, Inwrid or illicit, will be presumed 
to be continued. It will be prtsumtd t«. 
have been lawFul. S3 ChL 41^7. 

A change from lawful to illicit relatioa 
miiy occur betweou man and wonmn. The 
repiite which, with cohabitation, will ba 
pniof of marriage niiist be nniioriii and gen- 
eral, establinlied by the open, u»di'giii»ed> 
and ntidoubtful acts of the pnrtiea. The 
hw. however, docs lint require lliefnrmnt in-; 
troiluotion, liy a busband, of hi* wife to hia , 
siicial circles, but hts conduct muit justify: 
her rece|ition aa audi. 82 Cal. 4:i7. 

In criminal cases, marriage cannot ba - 
praven by mere eviilence of cohabitutioll' 
and repute. 82 Cal. 437. 

In an action (or breach nt promies t*" 
marry, a release of the dctendniit\ liibdity, . 
ajiparently acknr^wled^ed before a notary,", 
the notarial certiticate is only prima /aeM' 
true. The rule- applicable to acknowledg-- 
ineute of married woman doea nut apply, 
83 Cal. 270. 

lostructian ,iii. an action for breach' -oC 
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MARRIAGE— UBCBAKUTS UEN. 



promiM of nMrRige helil errnneong, u M- 

Mmiii)tft *tatB o[ facia aoi io evideacs. S3 

ui. -^n. 

Aa offer to prava th> panona living to- 
^ethar u huibaad atid wife held not &ii uffur 
to prova marrikga. 70 CbI, 6SU. 

An aK''''B''>^°t to becnma hudluml and wiCs 
ia Dot invalid becsaas nf a proudie to keep 
the majTUKe ■eoret Dutil a future data. 7u 
■CaL 1. 

A present coagent followed li; coniDmma- 
ticn IB iiifficiaat to couatitute marriage. 75 
■Cal. IwftCal. 833. 

Marriage i* not aach pnrt performance aa 
will take a contract, made in couaide ration 
•f it, out of the statute of frauds. 77 Cal. 
.106. 

Consent alone will not conatitnte marriage, 
• ander aaction GS of the Civil Code. It must 
llw folJoweil by a aolemniEatioii or BDasaniiip- 
rtion of marical rlgbta, dutiea, and obliga- 
I liana. 79 Cal. 633. 

Uarriage as operating in the revocation of 
. ft wilL 87 Cil, U46. 

;8m CvsTBACn; Divokcb; HuHnaHD ann 
WuB; Pmiiiatic Law. 



KABAIBD WOIfXir. 

; Baa Acsnovlidomknt!); CKEtriricATF; Cof' 

tracts; DiEDti; GLEtjrioNH; KatoFvtl. 

EoMEirrsAp; Hdbbahd and \Virv; Lcaal 

. UaKUAGBi FAOsaTB Law: Wiu- 



HASTEB AND SSXtTAlTE. 

See Bioxovsn and Smflotb^ 



HA.TSIIIAI.-HEIT 

Bee Homebtsad; MioBAHia'a Law. 



HBCHAmCB LIEN. 
When it is alleged that a Jefendant has 
• Kinie claim anliordinale to that of ptaintiS'- 
' lien, the aoiwei oE each defenilaiit maat do 
, merely den; snah anbonlioation ; it maat dii 
■ close Its nature and eitant 68 CaL 323. 

. The name of the owner, and alto the name 
■ri the person havios the equitable title, may 
be staMd in the notioe of lien. 6S Cal. 323. 
. It is not n eoesaa ry to alate in a notice <tt 
Gen that the structure has been completed. 
Abandonment of the project ia equivalent to 
eompletion, as to a meobanio'i lien. tS CaL 



Denial -'that defendant is entitled to any 
in " held butadenialoE a Ixgal conclusion. 
6» CaL 21)2. 
Materials furnished an original contnetar 
e only a lien on a building to tho eEtant 
at anoli contractor was nnpaid wbtiD tfas 
m was Eletl. TO Cal. 28. 
When a contractor, after procuring niBt» 
rinls, ab»ndoni the contmct and ie paid ia 
and the owner himself coinplelas th« 
1. the lieb for such materials dtpends m 
the queatian whether the owner haa eom- 
pletoil it for less than the baloiice of tbaeeu- 
■ price. 70 (;*L 437. 

■ ' payment, ■ 



SKtetoU. UOtL-ML 



A jury trial may be properly relneed ia 
.n action to foreclose a mecliauie's lien. SI 




70 Cal, 



la ameahauica liei 



held 



ig an peri n ten dent who perfarma 
manual lalKir is entitled to a tieu on th* 
mine. 70 Cal. 614. 

Tlia giving of an order to a third pcnoB 
far the aum due, if not received as paymsnl 
by the payee, nor accepted, nor paid, tat 
returned, doea not deatroy the right of alim 
for the amount TO Cal. 614. 

Under section 1241 of the Coda of Civil 
Procedure as it stood before amnndinen^ a 
houieateail was not subject to a meohsnio's 
lien. 74 Cal. 356; 70 Cal. 187. 

" State <i)ent of termn, time given, and 
conditions of eontiact," held sufficiently 
stated. 72 Cal. 78. 

A description given ai the "Red Cland' 

ine, in Bo lie mining diatn at. MonoCoon^. 
California," held sufficient 72 Cal. 78. 

Several contiguous mining locations oper- 
ated ai one mine are to l>e regarded as oal 
and the law reqni ""~ "" 



78. 

One who Inmishai materials directly to 
le owner ia not an oiigioal contractor. 74 
Cal. 432. 

A matenal-man rnnut Ble his lien withis 
thirty daysof the completion ol the building; 
a filing prior to snch oompletinn is invsbd. 
74 tab 273; 74 Cal. 432. But this mle doea 
not apply to mining claims that have no defi- 
nite time for completion. Caii/ornia Potder 
Worht Com-pmtf t. Bbie Tad 0. H. O. if-, 
decided Octobar 8, 1S89 (not reported). 

A building partly erected by design, «r 
incompleted Mcanse of abftniloDment tt 
project, should be held " completed " «h*> 
work stoppmL 74 CaL 432. 

Findi^ tiMt "te bwUiDg bad Im 
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HBCHANK7S LIEN. 



toupleMd " hold not lapportoil b^ tha «vi- 
faMM. 14 OiL 432. 

Uu.lor tha niechuiie'a lien Imw ol 18S5, it 
tha DiTDer payi tba original contractor in 
full, bafiira the Itniltling ii completctl, he ia 
Ij&hla for the daima of the material' '" 

Attorney's feea, though no part of the 
eotti, are neaoMary iocidaiit* to a ~~'* '" 
lorecloae a mechanic'e lien. 7-1 ChI. ___ 

1( u not prereqniaite to an allowaooe for 
ttteriMj'a feea that plaintiff ihonlil have 
KtBilly paid tben. The amoaut it t 
tinl Liy the eonrt. 74 CaL KtS. 

A material-mail who ha« aappli«d » ann- 
traetor, bat who hai filed no lien, ii not 
ntitled to a. perannak judgment egainit the 
•ner o( the building. 74 CaL 026. 

Idanaolion to f iirecloae a lien farmaterikla 
hmithed a eonttaoCor, the complaint must 
•lU that they were fnmiahed for anil nied 
fa tbe bnilding. 7S CaL S05. 

A penou who perform* labor na k lioild- 
iu at the r«quBit of ■ contractor ia entitled 
lo a lien thereon. 75 Cal. 205. 

TtM contnot atated in the lien and in 
the oompUiUt mnat be the nme. If one 
iDlied. the ia- 
■ 66 
CaL 21. 

T>ie ilifCsTeDt liana of pervoa* on variona 
puruwia of a plaoer claim may be joined in 
on* action by lenarata connta. 7U Cut, 
178. 

The notice of lien ia to be liberally eon- 
ftnwJ; the nam* of the employer held anf- 
ftcieotly it&bed. 76 Ckl. 678. 

Tiiola and machinery are regarded M 
affixed to a mining oliim, and work on anch 
tonli by a blaskamith i« work on the mine. 
TS V>L 6SB. 

Where a miner work* by the mcmth, hia 
amplDymant doea not end every nifi ' 
at to require tbe Bling of a Uea erery 
78(aLo78. 

Where a cnntiaotor'e oontraet ia to fnmiih 
a certain number of laborer*, he bu a right 
to a lieu for the money due to him for thi ~ 
laUnr. vaCaLSSS. 

A laborer'a lien not filed within the tii 
nqoirad by law it IntL 76 CaL 508. 
. A notiea of ben that totally fails to describe 
the premiae* to be chtrsed with the lieu in 
UTalid. 77 Cdl 3M. 
. A pump planted in the gronnd i* a fi: 
withlo the meaning of the law of mechi 
lien. 77 t.'aL )9a 
. Hiteriali eold to a peracm ottentiUy a 
IDlwriiitenitent of worka will lie pretnined 
to lie ihargeible to the owner of the work*. 
n Cal. 1»J, 

. A rocorJeil mortgage, made to eeunre 
tlwr aJvaiicea, bat priority over eubeeiii 
■i™luu>ico' liens. 77 Cal. 383. 

Uii'ler eection 1187 of tbe Coda of Ciril 
ProceJure u toiiended in 1837, auuc^t- 



193. 

Where the failorv to record a bnilding' 
contrmct make* it void, it ia mily to void a* 
between tbe partis*. It doe* not affout the' 
right oi ■ material-mau or Uburer to have a 
lien on'hepreiniee*. 76 Cal. 193. 

It i* proper to make both the owner and 
the contractor partiat to a forecKiaure puil 
All penona claiming lieut thunld In made 
pu^e*. 78 CaL 193. 

Attorney'* fee* are not coal*, lint are in- 
cident to forectoeure. A pUiutiff is only 
aatatled to att^rney'i feea when tiuiUy tv.o- 



A lien which i 
tbe owner or repntad owner ia ni>t iiivalid 
on itt lace; anoh naoM may be nnkuown. 
SOCal. !f75. 

In a foreclosure suit growing oat of im- 
provement* made on land with the koowK 
edge of tlie owner, it ia not necauary ta 
r in the complaint that luch owner did 
poat any notice of repoiliation. 80 CaL 
275. 

ttodtion* 1180 and 1192 of the Coile of 
Civil Procedure must be ooustrned together. 
One sppliee to interest generaLty, and the 
other to all in(«reat* where the owner* 
thereof do not repudiate by the potting ol 
» notice. 80 Cal. 27B. 

■t-bire may properly be estimated a^ 



78 C 



. 163. 



S? 



of the value of ui 
270. 



la fnmiahaiL 



itul appeal from a jnrlifmeni 
of foreoloenre, the anperior oonrt may order 
the lower court to allow attorney'* lee* for 
the ■ervice* rendered in tbe aopreme court. 
80 CaL 28a 

A luHterial.mao who mpplie* a mine ia 
entitled to a lien on tbe whole uiiue. SO 
UiL oia 

Where the ori^nal contrsot ia entire, the 
material. man's hen neeil not be fiT<-il nutil 
the contract i* completed. 80 ChI. fill). 

A aiatcrial-man mutt ihow that the m»- 
terisla vere actually used in the xtrnctnr* 
nil which ha claim* hia lien. 80 CSsl. 01(^ 
83 Cal. 31)8. 

The nolioe of repudiation required liy ee*. 
tioD l)b2 of the Code of Civil FiOcedura 



Cal. CIO. 



maauiug of the n 



80 



'■ lieu Uw. 8U CaL' 



A reoorder's indorsement is prt'O /atii 
viileiice of fliiug and date of^ rei.iirding. 
0f*L6JO. 

Kutticienc; of eereral complainr* in a eait 
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HBCHANicrs urn. 



awid dollkn ara vtaA anlMi reo«rd«d; »nd 
S voiil, aulicDritraoCpn, laburers, »ucl ma- 
terial-men may eaforce their lions, withont 
regard to wliat U due the contractor, or the 

iiviiiz oF notice to tfaa owner. 61 Cal. 1341; 
1 Vil. 170. 

Nu notiop to the owner ii reqnired nalesi 
there ii a valid oontract between the owner 
Ud tlie contractor. 81 Cal, 170. 

Where the contract is invalid, the nia- 
tarial-inaii and labnrera are deemed to have 
beau employed directly by the owner, 
though they cannot lecnver a ja<lgmnnt 
uninst him uersonally. 81 CaL 170; 81 Cal. 
W3. 

Sufficiency of a anlwon tractor ■ complaint 
In a case wliara the original contractor's con- 
tract whk void 81 C2. 641. 

A guhooii tractor who purchaaet material! 
IB the only party pereoaally liable therefor. 
91 Cal. G4I. 

Tiieimenilment of 1887, making homeateada 
liable to niechaiiics' lieus, appliei to all liens 
EM afier its paawge. 81 Cal. C4I. 

'Itie amendmant of 1687 to leutions 1183 
and 1184 of the <;ade of Civil Procedure do 
not affect contracts the price in which ia 
laaa thEiD one tliousind dollars. 82 Cal. 42. 

VTorIc done nn artiolag is work done on 
the structure, if they are affixed thereto. S2 
Cal. 42. 

A lailure to find a quantity of land 

Sy for the nse of the building i« no g 
a reversal. 82 Cal. 42. 

A mistake in the sumaina of the employer 
vitl nnt inraliiUte the lien, if identity ' 
alleged and proven, and he ia M>matiu: 
known by such nime. 8i Cal. 144. 

The notice of lien need not Btnte that the 
job W4S separnte, or the nature of the " alter- 
ation." bl Cal. 144. 

Tlia notioe of lien need not give an item- 
izad ai^couiit, nor state the value of the labor 
or materiKls. 81 Cal. 144. 

Tiie coile does not require a lien to state 
impl'catiims of law. but facta. It requires 
only exprean agreements to be »et forth, and 
if no time was agreed on, the time need not 
ba given. 61 Cal. 144. 

Uudar the amendment of 1SS7, providing 
that cea.ution from Inlior on a buiMing for 
thirty days is equivalent to a cionpletinn 
thereof, til e tliir(y-day period within which 
a matorialnian or laborer nvty tile his lien 
begins to run from inch ceav^tion, and aFter- 
vnrilsit ia too idte. utthough it lie tiled wilhin 
thirty dayH from actoal couiuletiou. 86 Cal. 
60. 

A statute which shortens the time within 
which a Itpn m^y lie filed applies to pending 
casea of nncompleted liUildiiigi, and is not 
r;^trnactive. 85 Cal. 80. 

Section 1164 of the Code of Civil Proce- 
dure applies only to contracts in eiceas of 
^e thousand dollars. 8U Cal. 32. 

tthe haze faet that a material- man baa filed 



. lien for too mnoh will not, in the aliaeiMa 
iF framl, defeat his right. 86 CaL (jl7; 80 
Ual. 606. 
Where one cootraetor mcoeeds nnothMv - 
a allli " " 



it state in his 



iea, the matsrial'ms 

tn how much haa lieen furuisbsJ to each 
aeiiaratelv. 80 CaL 617. 

The only limit to a material- man's lien ia 
le amnant of the contract price in tha 
hands of the owner when the lieu was filed. 
813 Cal. 617. 

Slight evidence will jnetiry a conrt in 
hn'ding the notioe of lien w»« lilej in time. 
86 Cal. 823. 

A moonuient erected in a pulilio pnrk ba- 
comes a fixtnrs, and is nnt subject to a m^. 
-anic'slien. eoCal. 601]. 
Where a building is erected subject to re- 
oval provided that all lian-t are piiid, aiwt 
the lanillord pays off such liens to protect 
himself, he may insist that the amonnt o( 
such liens he repaid before euch removaL 
8J Oil. 335. 
It by mistake the parties fail to expre« 
leir intention as to the right of reino-al at 
Suture, the contract can ba refonnoil, but 
it ao ai to prejudice the rights of a bOMt 
file lien-hoMer. 86 Cal. 335. 

A landlord who permits a building to be 
ereoteil on his land, withont Riving Ibe na- 
ticH required under section 119^ of the Code 
of Civil Procedure, will be held retponaibla 
inr tbe lien flle:l aguinst tha same. Tlie fact 
that such bnildings were not iutendu I to be 
tixturas cannot relieve him from lability. 
Sii Cal. 335. 

A lieu is not invalid beoinse it ia not filed 
BZninat a joint owner, of whoia interest iha 
cUimtuit was ignorant, SO CaL 3:15. 

An objection to a compUiut that it if 
cnnuhed in terms of mere oonclnsions of law, 
iiid is otherwise uncertain, can on y lis raised 
,y demurrer. 87 Cal. M'J. See 70 CaL 



2:10. 

Under aeeti on s 118 
Civil Procedure, « 

conlel or uot, the o 



ind 1184 of tha Code 



It, ou notJoe, 
ror sniScien) 
pay tbe material -man's cUiin. 87 
Col. 58U. 

Tbe contents of the claim of Hen may be 
pli-ivled by attaching a copy to the onmplainl^' 
and making it part Ibereof. 87 Cal. 689. 

A atatement as to theialueof ibe mal«> 
rial furninhed, and balance unpiid, held suffi- 
cient. 87 Cal. 669. 

A judgment against the contractors for 



n the n 



> fur 



necessary to support the lien of thematarial- 
luau. 87 CaL S^O. 

A finding, though conched in termsof con- 
I'luaions of taw, wilt support a judgment 
forecloiing the lien. 87 Cdl. 589. 

Au omission or imperluetion M sliiht that 
it oaunot be regardad as a subetantial part 



Diqitizsc by Google 



MBCHANKTS UEN-UINmO CLAIua 



II) 



■f the origiaal cmitnct, bnt eta be rom- 
peontail for liy ■ recoopment For daiiiKEen, 
Till not defeat m. cUiiii (or Ubor aDdMrvives. 
nOl. SOS; SGCil. UI3. 

The iiiCereato( the liinillonl is mbjectto ■ 
liea ii<r [n:iteriHU fiirniahed kC tbs request of 
the ItOMe, if lie faiU In give notice that he 
will nnc 1m resuouiilila far tbe Mme. 87 
C>l. 5DS. 

The lien of a mnt^rial-niBn takes p:fce- 
dence iirer a inio'tgage enecoled aft«r Hie 

lelnriiial.G'l, e>eii tlioiigh nich niortgitge was 
to Mtiire tlift piirclia«e price nnder a pre- 
Tion* dee.1. 8; Cul. (i19. 

The intere t i>f n p:irty wbo eieeates a can- 
Irset For the nle of !>iiid is bound by tl.e hem 
taaied by the contract* of the vmidue, nii- 
1m> ha R>> ea ttie notice required by tbe stat- 
ita. S7Cal lilQ. 

Where tlie contract oF employment lias 
■either time nor ternu, other than wliat ia 
mentions. 1 in the iiutice o( lien, it ia surli- 
eisnt S-2 Cal. 144. 

A miliar who labora on a mine, for a peraon 
vhn npeiates auch mine under a coirract 
with the owners to make certain iiiipro e- 
neats for a cerUiu interest therein, ia eti- 

Int to a lien on the mine for hia wagei. 



•OCal. 

Wlisre is 
pay and thi 



due, tba fiiidinga iiingt 
cDi-er unii. xsnei. oJ Cal. 368; 83 ChI. HU. 

The wnrils "mining claim" include min- 
ing ground and all mines, whether tne title 
thereto is inchoate or perfect, but cimtint 
eitenil to nou-iniueral adjoiuing land. Si) 
.Cil. 3US. 

There can be no lien for materials not 
aotaally naaJ on a mining claim. 83 <Jil. 
S73. 

A mortgage eieouted prior to a lien may 
b« attaokihl on (bo ijronnd that it was mails 
(o hiii'ler, delay, or defraud creditor*. 6:1 



KEKOBANDITIC 07 COSTS. 
See Coma. 



KEKOHAKX. 
Sea CDnoM; iNaoLvuiin'. 



KBxicAir OBAirr. 

Action to subject laud to administratioT 
•S Csl. M5. 

Cnnvta-nvsaeas of decree of confirmatiot 
66 LU. IW). 

Floatiou graata and oTerlappiug patenti 
«Cal. lUa rr 6 t~ 



Pal«Dt From the United States a> evidenos 
of the e^cteot of. 69 CA. W2. 

A patent to the Central Pacific Railroad 
for laud unibrHceil in a Mexican grant ia voi<^ 
being, in effect, a aoverniiient "reaarva- 
n." 79 Cal. ISO, 

Patent to representatives of a deceased 
holder held to be in trait. 79 (.'al. 4U0. 

e franilulent character of a grani 
led to be the oldest may ba ahown by 
proof that it bears a false diita or was not 
noteil in the official archives, and tUo by 
nipuachnieut of the wittiesa who pr9> 
teniled to have signed tlie saiiie. ftl CaL 
617. 

e statute of limitation does nnt run 
lat a party claiming nnder a trust, to it 
ican grant, until after the truatee has 
repudiated. S3 Hal 431i. 

See BooNDaniia. 



XTLTIABY BBSEBVATION. 

See Point Sax Jo^i MiLiTaRV RuultVii- 



mNINO 0I.AIU3. 

Tlie bnaiiiess of hydranlic mining is not 
pn- afnnUwfnl 79 Cal. 239. 

InaBiiit under section 23-J<i of the Revised 
Statatea of the Unilrd States to determine 
the right of poaaeMion, af.er applioition for 
patent, each piniiitiff must allege and prove 
oitiwnship. US Ual. 43. See T2 Cat. &■•». 

The soniciency of marking the bound ariea 
of a location is a question of fact fur the 
jurv. 70 Cal. 2-.!6. 

The diasoUiiioii of an agreement t^i make 
locations for niniiml benelit ends all duties 
thereunder. 70 ChI. 121. 

The rule* a* toinipropercrosM-examTnatinn 
apply to contesti over mining claim*. 70 
Cal. 228. 

A suit against hydranljc mining, where 
the answer sets up and priives twvnty yetrif 
Ujcr, and that plaintiff^ had volu'itarily lo- 
cated his prnpei'ty, and liet-aine affecled hy 
auch user, h-ld pro|>erly decided against 
defendant. 71 Cal. i'3l. 

Answer in a complaint for an injnnotion 
against working a mint held to be but coo- 
olusionsof Uw. Tt Cul. 126. 

A relocation of a mining claim by tb« 
same persons itnes not operate as an n1>an> 
doiiment of the tirat location. T2 Cal. iCfS. 

cnmpetcut to make miuint{ locations, 73 
Cal. S-.'8. 

In tba ab-enoo of a custom requiring i^ 
the recording of a notice of Inralioii ia net 
necessary, and where such a custom aziat% it 
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may 1>a reoord«d befora bains poatbd. 72 
ChI. 6'J8; 78 Ckt. 64.1. 

. A InoatioD is aat inra'id becanss it i« in 
exoea* of what the Uw allnws. 72 Cal. SS8. 

In (.D aotioQ not Kpparantly nadsr lection 
2326 of the Revised dtatotei of the Unitetl 
Stfttea, the plaintiff need Dot allese his oiti- 
■eimhip. 72 CI. e2& 

A "ininenJ Icide" u ■ zone or belt of 
tnineialiseit rock lying within the bona- 
duiae clearly eepanting it froia tbs neigh- 
boring cnck. Lot doea not iudnde gravel. 
73 fU. 109. 

The diaciiTery of mineral i» not a prerequi- 
aita to a nlacer location. 73 CaL 109. 
, A local <nutom reqairing notioea of loea- 
tian to be poated before recorded ia binding. 
73 CaL lUO. 

Land held nnder a valid location and re- 
qniiita vork is not eabject to relooation by 
•njons. 73 Cal. Ml; SU Cal. 31S. 

Naked priority of poaaeuiaa oF mining 
(roand it not valid againat one who haa 
oomplied with the mining lawi. 73 CaL 
iU. 

A looation ii not rendered invalid becanae 
Ita monnmente were by mistake placed in- 
aide the limit! of an adjotnins claim. 73 
CaL 21. 

Annual work reqaired by aection 2324 of 
the Reviaed Statute! appliei to placer claims 
aa well ai to quarta. 73 CaL 62a 

The owner of b lot under a town-site pat- 
ent iasned before IS72, and in which a ledge 
of aoriferoni quarts was known to exist, hiu 
an abiolnte title to all the lot except tba 
qaarti le<)ge. 73 CaL 477. 

A parol permission to ran a tonne! thmngh 
a tnwn tot, if made without oonsidsration, ia 
.nvocablBL 73 Cal. 477. 

Section 23.')8 of the Reviaed Slatntes of 
the United States relative to eaaementa for 
drainage of minea, eta., ia not a reservation 
.In favor of mining. 73 Cal. 482. 

Section 1238 of the Code of Civil Ptoob- 
dnre does not authoriie the condeoination of 
a ritfht of way for the private use of a miner. 
93 Cal. 482. 

Whrre a mining location is made for a 
person without hi* consent, his salaeqacnt 
ratification, express or implied, rendon it 
TBld. 72 Cal. 528. 

Where veins unite lielow the lurfaee, the 
oldest location is entitled to the vein below 
the poiot of joticCinn. 76 Cal. 78. 

Property cannot be condemned for such 

Erivata use aa the working of mines. 73 
:aL485. 
A<i injunction ought not to iasne to re- 
■trun the working of a min& where the 
.defendant neither worked such mine nor 
threatened to do so. 75 Caj. 78. 

The owners of adjoining clainii have the 
•xolu^ive ownership of the leiljzei iniluded 
Wi>hin their end linea. 79 Cal. 78. 

Where a claim baa became open to lock- 



ion, letnmption of work befora a bratila 
relocation has been oompleted preaarvei the 
title. 76 Cal. S84. 

It ia doubtful if entry by stealth, at dm 
o'clock of a new year's inoruing, can be the 
basis of a valid relocat on nuder aectiou 3tH 
cf the United States Revised SLatates. 71 
CaL 287. 

A paraon claiming land patented to the 
Central Paoitic Railroad Cumpany, under a 
mineral location, may show tliat at the dale 
of the patent the laud was known to ba 
more valuable tor mining than for agncnl- 
tnral purposes. 76 Cal. 194. 

A patent to the Central Pacifie Railroal 
Company, of a tract of land whch by iU 
terms excepts " all mineral portions," is not 
conclusive evidence thai the land is non- 
mineral, and the mineral daimaat mny show 
its mineral character, in an act. on to quiet 
title. 75 CaL 194. See 78 CaL SOU. 

An agreement to locate mining cliims lor 
joint benedt need not be in writing. If 
such locations are made in the name of only 
one of the pBrtie^ he holds the title in tnst. 
77 CaL la 

A claim ia not " distinetly mnrked on tb* 
ground" by the reference in the notice id 
location to its legal anbdivisions, even if tb* 
claim be a plaoer location. 78 Cd. f93i 81 
Oal. 296. 

The pnrpoaesof the requirement of mark- 
ing locatioDi is to inform other pro^peetoTs 
as to wliat ground is occupied. "Tfaey dn not 
take snrveyors with them, and it would ds 
them no good to be merely informed by ref- 
ereuue to section linei, liecansa snch KCtioa 
lines may not be distinctly marked aa the 
grvunil. 78 Cal. S9S. 

A location by marking the comers of the 
end lines and the placing of a stake or bls»4 
tree at each corner, ami a partial brashing 
out, to admit of a person posiing throngl^ 
together with the filing nu of a proper ne- 
tice in the center of the claim, detinin^ in 
boundaries, held a sufficient mining tocMiM 
under the statute. 78 Cd. Stl 

A location on land slreaily located is in- 
valid, no matter bow pi.'riet:t. 78 L'aL Ml 

An agricnltaral pateut that c ' 



neral 






let of the land in an action at law. 
7S Cal. 23.1. Bat «ee 82 Cal. lt>4; 83 CsL 
101: S3ChLS39. 

A vurTol license to mine for an indelinila 
time is ruvocalile at the will of tha bcenwr. 
It does not create the relation of tanJlorl 
and tenant. 78 Cal. 93. 

To conititntea reservation of a gold mio* 
from a town-site patent, there mnat be s 
mine that can ba wnrhed at a pmfir, and 
thr land must have lieen known to lie niiice 
valuable for mineral thnu for agricnilnni 
rmrpoaas, at the date of the patent. 81 CaL 
44. 

AllegatiooB that the mine was raseivetl 
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MINraO CLAIMS— MISTAKE. 



ll» 



fnm tfaa patent, bdiI U part of the palili 
minsral luiJ of the United Slatei, are niei 
waclniiaiu of law. 81 Cut. M. 

Barilaa ol [iniof where a piiTty claims a 
qurUledga wichm < towD site. miderB li 
fiflD niarla arter the date of the towu-aite ] 
tot. SI C*l. 44. 

The parcliaae prioa of a mioiDi! claim 
•ndencc of its value. 81 CaL 44. 

Id a tnit for the pnuasaion of « mining 
daiui, the cnmplaiiiit mu«t aver either uwu- 
tnhiu, oc all tlie facte ahowiug it. Sii (JaL 
ZiS. 

Notices of location ahonLd be liberall; Mn- 
itnio.1. 83C*i 167. 

The failure to mark the tioanilariej of a 
loatioa ii fatal to iU validity. Thi 
ig ol the aection numlien ■* ■ — " 



P'lng I 
IS Cat 



296. 



fficieuL 



"gmb-atake" contract 
■bued. 7B Cat. HZ. 

Under aection 2326 of Uie Reviwd Statatea 
«f tlis Uniteil Sutea, each party moat allege 
•ml prove biirighttoa patent ag^iinat the 
EDTernnient, aa well «• agaiuat bia advenar;. 
SJCU. 29t). 

If the center line ia aufficientlr deacribeil, 
it i( MilEcieiit to atate that the cUim is for a 
■peciSed namber of feet on each tide oE lucb 
lina. SSCal. 187. 
'Anataral motinment front vhioh a atart. 
ing-paint ia loonted will be preaumwl to be 
known or aseertaiuable. 83 Cal. 1S7 (citing 
ISO U. & 2W). 

A miaiDK claim known nnder a cer 
BUoa niay be so deacribed in a deed, 
parol evidence ia admiaaible to eiptain and 
locate it. 63 Cal. 187. 

If a mining claim ia abandoned, it may be 
lalocaUd by any citizen. S3 Cal. 1H7. 

The ovnere i>f two adjoiniug miniiiK claima 
held ia common have a right to perfor 
aiaeumeiit work neceaury to hold both 
elaimt on any one. 83 CaL 163. 

The nile Uiat ownerabip will be preanmed 
from actual pnaaeoaiou applica to miniog 



3 Cat. ] 



A ■nbitan'iial compliance with the atatote 
reqairini; the end linea of minins ckiina tu 
be parallel ia all that ia reqnired; but a lo- 
eatioii may be ao irregalarly mads aa to 
dniroy the right to follow the veio beyond 
the aerfnce lines. 83 CaL 203. 

Corpora ted mining property cannot l>e con- 
veyed without the cuaaeut oC the holders of 
two thirds of the capital stock. BU Cal. 310. 

Tlie term "mining groDud " includes the 
ditchea ased autnrtcDaiit thereto. SU Cal. 
>10. 

A lease of certain mining-gronnd held to 

ba but an agreement to work tha mic 

"tribute." 80 CA 653. 

An alien'a declaratioa of intention tc 



Becardiug cr poating td a loeation notice 



ia not requ ired by the United States statute^ 
and when not required by local cnstoma U 
uimeceasary. 83 CaL SM; 83 CaL 188. 

Sucn notice Q«ed not atate tha district, 
county, or state. 83 CaL 193. 

A contract between aeveral persona by 
which they shall loL'Ste placer claims in tha 
name of third persoua who are mere "dum- 
mies," anil will convey to them after Incalion, 
contemplates a frand on tha ([overiiment, 
a'^d is 1 Old a> against public policy. 84 CaL 
4011. 

All equities prior to the location on which 
a patent waa ia^ned ara lost by the ctaimaot 
joiiiiug iu such location. 84 CaL 40t). 

In ail action to quiat title to a mining 
claim, where the deteudant claims only th« 
right to follow his vein on its dips and 
angles from cnntignona land under the 
premises described iu the complaint, tb* 
judgment ahunl.l be aa on disclaimer, aar. 

right olaimei 

83 CaL til3. 
See CuBivRaTion;!! Easriients; MosTOAQHt 



KSTAKX. 

Where no third party 'a righta are in* 
Tolved, a deeil may be reformed Lecauseof a 
mutual mistake as to the interest owned by 
the grantor; auch mistake relates to thedst* 
of the agreement, sud not to the time of dn^ 
livery. 83 Cal. 155. 

Lsjid conveyed by mistake in a deed 
belongs equitably to the grantor, and be 
may defend by setting up such mistake us 
ejectment. 75 L'al. 155. 

In an account stated, an error therein 
mast be pleaited aa iu other oases on con- 
tracts. 75 L'al. 5611. 

Ordinarily, a written instrnmant will not 
be reformed far mutual mistake, when one 
party knew of the insertion and the other 
might have readily understnod it had he 
reail the instrnment. 75 Cal. 613. 

In an action to reform an instrnment, r». 
lief will not bo refused merely becauiu ther« 
is a conflict of eviiienoe. 73 Cal. 452. 

Where a marneit woman executes a mort* 
gage on ber hiimestead, under a mistake aa 
to the law and her liability for her hualiand'l 
debt, and which mistake was mntual aa 
between her and the mortgagee, anch mort- 
gase is wholly invalid. 85 CaL 610. 

Mutual mistake as a ground for InterreB- 
tiou in a creditor's sniL 85 CaL 488. 

A judgment reforming a deulsnition of 
trust proceeds on the theory that that 
which ought to have been done was done, 
and gives it force and efbct as if dona. S5 
CaL 488. 

A inntaal mistake may be revised on th» 
application of the party aggrieved, so far •■ 
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it oui be done withoQt prejndiee u to th« 
fighu of thitd peraona. t» Cal. 488. 
See Dsitn; Dbtadlt; Eqoitt; BiirmNT; 
, Fradd; UiauwAT; tioKtatat; Pliadinq. 



HONTOOHBST-AVSinrB ACTS. 

. A petition of tbe majority of the frontage 

•wnen wu eMantinl to give the boani of 

workB juriadiotion under the act. 79 Cti. 

•88. 

' Tba boad-hcdder ii efaarged with knowl- 

•dgs of the fscu coaferring jarisdiction to 

proceed. 79 Cal. 36a 

Validity of an uaeument under the 



HOBTaAOB. 

' A mortgagee hai do MMt« in the mort- 
nged IudJ subject to attachmeiit. CS CuL 

Ew. 

A debt aeonred by tnortgaite can only be 
KttacheJ by garni abinaut. US C^.l. 56tS 

Under tna evidence, deeila liald not to Iw 
morlgagaa. 68 CaL 4Mi 70 CaL 463; 80 
Cal. 446. 

. Under the evidence, docda held to \)t mort- 
ga«ea. 71 Cal. 407; 72 CiiL 307; 80 L-al. 
323; 75 Cal. S7I; 79 Cal. 34. 

A contract to extend the time for payment 
of a note ascured by a mortgage held to be 
a r«newn[ of both not« and m(irit(a<je. un>ler 
•sotinn 2!>22 of the Code of Civd Proceilnrs. 
eS Cal. 5-i. 

After a mor^ga debt haa been alloired 
■gaiuat an eatate, the atatiile of liinitatioua 



A niortgn^or ii eatopped from claiming 
that hii niiirt^age is void for uncertainty in 

asBcription. 68 C»l. 374. 

The ntaCute of limitation does not com- 
nsncB to run against a judgment when it is 
modified by tbe supreme court, notil snch 
modiUiation. 6S Cal. 491, 

A cninplHint iu foreclosure held not am- 
Jngumis. 68Cj1. 491. 

Mnlea in which proceeds of forecloaare 
Mle shiiuld be applied. 68 Cal. 2:16. 

Fin.liiig as to authority of an alleged at- 
torney in fact belli to be inaulFicieut to sui- 
bun tlie judgioeob 6SCal. 156. 
: A trusltiH to whom ■ mortgage has lieen 
Msigned may be joined with tlia mortgagoe 
■a plaiiitiff, in foraulosure. 63 Cal. 419. 
. The failure of a grantee to pay otf a mort- 
gage as he agreed to will not defeat hi* cou- 
^syanee. U'J Cal. Oil. 

A niortgaga executed by the preaident and 



aecretary of a corpora' 



under teal, ia pre- 



anmad to be antfaorind. 70 Cai. 144. 

Counsel feea cannot be recovered against 
a corporation in foractoanre, unieas tbe reao- 
lutioQ anthorixins the mortraute ao provided. 

70 CaL 144. a-a r 
Where trust funds hare been improperly 

and to satisfy the mortgage of the tmstee^ 
the beueUctary is entitled to have the mort- 
gage lien revived in his favor. 70 Cal. 128. 

A married woman may mortgage her sep- 
arate property to aecure the debCB of her 
bneband. 70 Cal. 2G0. 

A peraon who sote np a claim to the land 
advene and paramount to that of tlie niort- 
gagiir ii not a proper party in a suit to fore- 
cloae the mortgage, 71 CaL 418. (See 75 
Oil. 134. 

Where a married woman mortgages prop- 
erly held in her name, but purihased witk 
ooiiimuntty funds, and anoh mortgage ia fore- 
cloeed in aanitin which she and her hnaband 
are joined aa deEeudanta, the hnsliand ia nut 
estopped from afterwards ctaimiug that the 
property is conimuuity pro(.erty. 71 CaL 
418. 

A mere error in the date of tlie note se- 
ared by tbe 
foreclosure. 

Every transfer other thin a trust, made 
only as a aecnrity, is deemeil a mortgage, and 
the intenL of tlie parties may he proven by 
parol. 71 Cal. 407. 

An inatrnnient in the form of a deed is pre- 
anmptitely a deed. 70 Cal. 466. 

Tlio teat by which an inatrnnient is deter- 
mined to bo a ileed or a mortgage is. Was it 
Kiven as a security for a loan of mmieyT 
Sach a delit may be created ti take effect 
either la tbe past, preiient, or future. 71 
Cal. 4a7i 72 Cal. 3u7; 80 Cal. -■(23. 

Great luequality in the eonsidentinn is a 

a deed alisiilute on its face waa a mortgage. 

71 Cal. 407. 

In an action for aeenttnting between a 

mortgagee iu possession and the mortgacor, 
hell) that tbe items were properly allowed. 
71 Cal. 407. 

Where the mortgage is execate<l by the 
husband alone, upon property cieimeil liy 

a prtiper party defendant 71 Cal. 604. 

Meaaiiru of damages for conversion of prop- 
erty held under a chattel morlrgage. 71 CaL 



Where a married man executes a mf 

lud afterwards (ilea a declaration ol 
itead on the premisea, his wife is a nt 

Garty to the foreclosure suit, or siie 
e alTeuted by the writ of assistaL 



rttngSk 
hoine- 



An «gr«aaient betweaa the mortgagor wad 
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Borljt^eo in poue<ainii, relative to the np- 

plicalioQ of reut-t, held lalid. 72 Cal. 110. I 

The ilatiite of limitation doei not begin tu ! 

vhile he ii payinj; rent or not holding ad- 1 
»er«lj. 7-d C»l. 307; 73 Cal. 291. 

A nortgagur may bring suit to rednam 
trom tlie mortgagee id poaseuioa at any tim<^, 
ulen the mortgagee ha> held advene poa- 
•uaim for fire ytars after a breach nt a u»u- 
ditioaiii the mortgage. 72CaL307; 73 Cal. 
S91. 



■■enti.'iti the belief that there would be 
redemptinn, doea not operate as an aatoppel. 
72Cil. 307. 

Satiafaclion n{ mortg^ie oa the margio of 
tliencorrl should be iu the form of the statute 
(Cir. Code, sec. 2938); and nhen so euterud 
it disciiargea the lieu, bat doea not oecas- 
Muily diBchergfl the indehtedneaa; a iitorC- 
gigee may discharge hia mortgage tor any 
nason ■atialactory to himself. 72 Cal. 437. 

Sufficleucy of untice of an election to ooii- 
aider tliB whole mortgage due after default 
inpayment nf interest. 72 Ual. 668. 

A greater sum than that ipecitied in the 
nortgage should not be allowed as oouuiel 
fees, fa Cal. 668. 

A court has jurisiliction, e*eD as against 
the reqnett of the mortgagor, to sell several 
loCi in one parcel. 72 Cal. 260. 

Fur Ihe purpose of taxation, the mortgage 
is to be conaidered as an tiiteresl m the 
■nortgnfied premises. 72 CaL 34. 

A mortgage on land ou which there ii 
machinery, mcluded therein as a fixture, is 
not affected by a sulweqneat shari£f'i sale of 
•aid machinery, in a auit agamst Lhs mort- 
gagor. 73 Cal. 153. 

A divorced wife may exooate a mor^nge 
on property deeded to her by her husband, 
and which waa previously tbeir bomeitead. 
73 Cal. 271. 

Id an aotinii to reform a oertificate to a 
oiortgage executed by a married woman, the 
nutary u nut a neceisary party. 73 Vti. 4o2. 
8m 7* CaL 271. 

The statute of limitation does not nin 
agiinsc a right to reform a mortgage, peiid- 
ng an appeal from in order refusing to al- 
low an amendment to a complaint praying 
for mch reroriiiatiou. 73 Cal. 462. 

Uniler aa agreement giving the risht to 
ndeein, an aotioa lor speoiBo performance 
is, in effect, an action to redeem. 74 Cal. 

m. 

A eomplaint to reform a morteage and en- 
fwee it SiAtei but one action. 73 Cal. 4fi'J. 

Where iu a foreotosare anit the secnnd 
■u>rt|{RKee appeals, but does not make thi 
pliiatiS a party tn hia appeal, and a nev 
trial is onloreLl. such new trial cannot affet_ 
the pUintiff, who had not been made a liarty 
toUieappeal 71 CaL 219. 
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Where Ihe complaint contains a copy of 
the note anil mortgage, and tlieHnswer isun- 

is admitted. 74 CaL 40<l. 

Recitals in a mortgage mnst be held M 
true between the parties. 74 Cal. 409. 

The title of a pnrchiiser at a foreclosure 
sale relatesback tothedateof the niorteaga. 
74 Cal. 612. 

The Interest of a mortgaitor in the land 
caiiDot be strengthansil by his allowing tha 
bind to be sold fur tuxes vml by puicliiiBing 
at the tax Bale, or by bnyiTig from a pur- 
chaser of the tai title. 74 Cal. 612. 

A sberiff'e deed under a foreclosure sale 
is Dot void because It refara in part, for a 
deacriptiOD of the property, to certain public 
records of the county. 74 Cal. 4«8. 

A mnr^cage eieouted by a married woman 
is invalid unless certified and acknowledged 
aocorilingtolaw. 74CaL 349. 

A surety is entitled to foreclose a mort- 
gage ((iven to secure his liability m «aeh 
surety. 74 CaL 409. 

In an action to i^uiet title against the 
mortgagee in poBaeumn, by the mortgagor, 
the court may impose, as a condition fur the 
decree, that the mortgage debt be paid, even 
though it be barred by the statute of limita- 
tions. 75 Col. 271. 

Adverse interests cannot lie properly IJH- 
gated in a foreclosure suit Xet if «o liti> 
gated, (he jtidgment is not void. 75 Cal. 
134. 



Complaint in foreclosure, where the princi- 
pal became due under an option to so regard 
it on default of iiayment of interest, 77 
Cal. 346. 

The fact that a mortgagee of a growing 

gagor will not defeat his lien. Where » 
sale is made to the mortgngee while in po*- 
saaaion, no further delivery to him is neces- 
sary. 77 CoL 241. 

Where a mortgage covers several lota, Uie 
mortgagor mav torecloae on nuy one of them, 
provided he does not seeh a personal judg- 
ment. 77aL64. 

A foreclosure sale passes only the interest, 
whatever it may be, of the uiortgagor, 77 
CaL 461. 

Where hnabiDd ami wife mortgage their 
homestead, and the hnalund is afterwards 
declared insolrent. the mort^ai^ea may lore- 
doie without preaeiiMtig n claim agamst the 
insolvent's estate. 76 C«l 229. 

A mortgage mode in good failb to *ecnre 
future advauces has jiriority, if recnnled, 
over subsequent meeliaiiics' liens. 77 CaL 
383. 
J A parol tmet may attach to a mortgage ao . 
that a party shall hold it in jinn for bis own 
benetit, and in port for the beueliC of 
another. 77 Cal. 8(13. 
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Orosi-cflmpUial by mnrtgtmv in pe»*M- 
•ioa tffLinat ejeoCmeiit suit. 77 Cal. 51S. 

Wliera & morlgnge ilrlit IB line in install- 
neiit*. a decree ia umppr th&t provide! for a 
tale oF >ii much nt the mnrtcij^ed premim 
M may lie nacs'oriry to )>iy Uia imtallineut 
due. 77Cul. til 2. 

A iIierilT'ii deed UDiler fnraclnaure to » 
ditch diNig not piaj the title to luoh portions 
M have been couBtnu-te I dnriag the pro- 
gma of the suit. To Cal. 464. 

A divorue decree oiiuut affect tht inter- 
Mta of a mortzague in pojaewioD of the Com- 
■ntiDity pro^rty. 75 Cal. 434. 

A juilgmeiit iu forectoiureagaioat a widow 
M eiecutnr caiiiiot affent her individoal 
righta to the preiniitii 73 Cal. 332. 

A furecloaure aate ii not affected by the 
fact that tlia judgment haa bean modiQed on 
utwal on a poiut not affecting thq lole^ 75 

A mortgage of perranal property, though 
Toid aa agaiuat craditora and ■nbaequent 

?archaMri, ia valid aa between the partiu. 
6CaL637. 

If ■ martga^e ia nn both rval and penonal 
pn^mrty. l>oth may be boM Doder a singU 
decres of foreclnaure. and paaa by tbe aher 
iff'a dee.L 76 Cul. 5:fl. 

A wife who mortftitges her property tt 
•ecu re her huih.ind'i debt ia a inretj 
merely. 77 Cal. 64. 

A pnrchiaer wjtli notice of mortnged 

Croperty, peaUiog the fnrecloauTB ia bonad 
y the decree. 78 Cal. 1G3. 

A mortgaije of cor[iorats property !■ in- 
Talid, nuleaa anthoriied by a rraolation of 
the board nf direeton when duly aasembled, 
78 Cal Gas. 

An action to redeem from a deed intended 
■a a mor^a^ ia, in affect, an a 
move a cloud on tbe title. Such 
b« brought at any time while the mortgagor 
H in poseasaion nf tlie land, upon paymeut of 
What ia due. 79 Cal. 34. 

Id tbe Fumclnnore of a 
by an ajKnt, the principal ia 
party. 70 Cut 115. 

A notice iit t!» pmiUm ehargei the put 
chaaar at a foreclueiire aate with notice of all 
tbe matters litigated. 70 CaL 115. 

AgreeinBut aa to an increaaed hid on cer- 
tain property held not fraudulent. 7tt CaL 
S17. 

ApplicntTon nf rents and profita under an 
agreement constmeiL 79 CU. 342. 

A nicirtgage nn a mining claim, with thi 
appurtetiancea, doen not cover an adjoinint 
parcel by their bring an Inecuently worked ii 
oommon. 87 Ciil. 178. 

An order appointing a receiTrr ia a tore- 
olosnre enit iiiiist lie cunstrned with refer- 
•nee to the pleadings on which it ia baaed. 
87 Cal. 178. 

Ill a unit to forecloae, the anawer of a mb- 
M^neat mortgagee, which aeti up a jimior 



mortgage and pniyi for a foreolomre, noil 
be treated aa a cross-compUint aud serred 

ill Vartie*. 87 Cal. 151. 

n iibjeotion that the court waa uot aa- 

ized to add a percentiifje 1 



t be CI 



».!ereJ for the 



THMime on appeal. 87 Cal. 158. 

inable attorney's feea. 87 Cal. 101; 72 CaL 

A mortgagor of land ia not abaolutfly for> 
dilen by section 28B9 of the Civil Code 
am conveying bis title in the mortgaged 
-einiwis to the mortgagee, where the sale is 
.ir, free from nndne inUnence, opprenaim, 
' Fraud, and for an adequate price. S5 CaL 

A note indoraed in blank ia payaHe to 
l)earer, and may be Dega>tiBtad by delivetT 

mere incident ofTbe debt So Cal. 3M. 

A decree which makes no provision of 
docketing a judgment For any deflcieucy it 

It a perwn^ indgmeut agaiuet the defend- 

it. 85 Cal. 280. 

Proof of authority of an agent tn leleaM 

mortgage. 8fi Cal. OM. 

Ill a snit to forecloae a mortgige, it i« a 
j uri -die tional allegation that tlie UnJ sooght 
' lie foreclosed la situated in the conaty. 

■ Vai. 197. 

Where a mortgage provides that in cans of 
any deFauU in payment, the mortgagee may 
consider the whole amount due, failure to 
pay any installment will snthoriie biui so to 



ilect, piovided be 
ironiptty. 86 CaL 197. 

lowanoe of counael 






o' ttSO ii 



fees ii 



ibie, where the amount of 
12,000. 8fJ Cal 197. 

Where tlie mortgageil land lies in tws 
oountiea, it may Lie foreclMoil by a snit 
brought in either of them. Sfl Cnl. 93. 

A mortgage cannot be said to be fureclossd 
until tbe mnrtiiagor'a right of rsdamiiljou is 
ulit off. 86 Cal. 93. 

Where a note and mortgige assigned as 
cnlUleral baa been aurreuilere>l by the as- 
aitinee in consideration of a conveyance of 
tlie property without the authority of lbs 
ninrtgngee, aneh surrender mny be alterwanb 
rntilieil. In such oaae the <lebtor may eleet 
either to hold him aa a trusts, or trait hia 
as liBving wrongfully converted tbe MUBS. 
Sd ChL 122. 

A jndgment against a defendant, deoidi^ 
a certain oonveyance fraudulent, ia not en- 
deuce agsinat any peraou nut a party to tb« 
■uit 85 Cal. 542. 

Adverse intereata can be litigntwl in for^ 
cb>Hnre anita only so far u to whether sa 
interest is subject to the mortage. 85 CaL 
28 J. 

Where a party having a cintract for a 
conveyance mortgages the laiid, and Bullae- 
qneatly, oo obtaining the Avti, axecntM • 
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brtbv mor^aga to Monn tha pnrehMa 
(TKO, and tha grantor hu no notica of (hs 
■rior nKirtgtgs, the mortngB to ths gruiUir 
kupriority. B5 C*L 2S0. 

Wbsra Uie amount doa oa a mortgan ii 
pud bj a tbird pertoa at tha request ol tha 
aorlgagor. a court of equity will keep the 
BOttgage alive for hiH beuelib 85 Cml. 2fiti. 

The sffect of coDditional p^jmeat of Oae 
Mortgage bj another U to auipead the rem- 
*dr OD the old murtgage udCiI mxtarity of 
tbeniwoiM, The Daw one being not paid 
■t Dutmitr, tha old mortga^ revivaa, and 
tut priority over al) intervening enonm- 
basen. 85 CaL 980: a remedy in both 
«qiiitT and law exUts for injnry to the iocd- 
nV. SO CM. 243. 

A mortgagee in poaaanion mnat, in a inlt 
lor redemption, acconnt for the rente and 
freR^t, or the value of the nae and occopa- 
tiaii, and credit the aame on the mortgage 
debt SOCkL 132. 

ESaet of the reversal of a decree of fore- 
deenre upon a parchaeer peHctenie lite, 81 

The tmataea of a corporation eannot mort- 
|igs the corporate prnpertj to secnra Uiem- 
kItu, even thongh their olaima are valid. 
SI CaL 303. 

The raoording of a mortgafte ia not neoei- 
Mry to its validity between the partiaa. SU 
&L*71. 

Proof of oontideration ii not neoesury in 
aiDiton a note and mortgage. 82 CaL 471. 

An adverse title to the unrtgnged prein- 
■fea held by partiea claiming by ■ conveyaai^e 
prior to ths mortgage, or by title paramontit 
to tha mortgagor, is not a proper subject fur 
dstenniuation in a forecloanre luit. 83 Cal. 

isi. 

Pnrohaaa of equitv of pre-emption by Joint 
Bortgageea. 8;! Cal. 30. 

Property may be described by reference to 
the mortgaiie attached to the couipUint. 
S3 CaL 30. 

Proeaedinga under a writ of aaaiatanee are 
not m aitjmlkata an agaiiut the remedy of 
ejectmeDt. 83 Cal. 553. 

The mortgaging of a whole lot, in fee, estops 
(he mortgagor from asserting that any part 
of the eatate ia less than an eatate in fee-sim- 
pla. 83Cb1. 5ar). 

Section 2<)5T, Civil Code, declaring a chat- 
tel mortgage void unless reoordrd, is a siili- 
ititntinn of the re™rd ft.r actual dolivsry 
required by section -UJO, Civil Code. 84 C«l. 
E6i. Such nnreui>r<le<l mortgage may not li 
toirlaa against creilitiira generally, but ij cei 
tainly so as against thoss who attach tli 
property in the uodaeuion o[ the debtor. 81 
U1651. 

The (li«aoliition, by insolrenry proeeeilings. 
of an attschmeiit on property inoladed tn on 
uir«voided chattel mortuage does not inure 
to Ihe baueUt ol tiie mortgagee. 84 C'al. 



A aapante aotion esnnot be brought (ot 
he recoi'ery of a debt secured by a mort- 
[age, even though the security is worthless 
ly reason of prior encnuibrances. 61 CaL 
454. 

As to whether a mortgage lien ia merged U 
always a question of intFut. 84 Cnl. S95. 

The purchaser at a foreclosure sale is, la 
equity, the assignee oF the mortgage fore- 
closed, and a release of this equity is a suffi- 
cient consideration for tha promise to pay. 
M OU. 339. 

ition 2852, Civil Ooila, requiring that a 
gsge can only 1« created. renew«il, or 
eitended by a writing, dovs not preclude a 
mortgage on a growing crop from being ex- 
tioguishsd by parol. 84 Cat. 201. 

The court can only allow a reannnable 
attorney fe« in foreclosure, whatever tb« 
stipnlntion. The allowanoe ol sxceseive at- 
torney feaa will be corrected ou appeaL 84 
Csl. 201. 

The description in a copy of the mortoan 
attached to the complaint as an eibibit U 

ifficient. 82 CaL 6;15. 

A sale ot perwounl property by the mart- 
pagee, andar tha anthority nf the lunrtgage, 

mat comply atrictly with law. 82 CaL 

HI. 

Isanet as to the eiecutinn of a note and 

lortgage, and aa toa homesteail, though not 
equitable, are not sciarately trialile by a 
jury. The action, lieiug equitable, ia triable 
by the court, who may paa* on all incidental 
' ■ issues. 8iCai. 471. 

Lerciss oF option to purchase in a mort- 
gage. 79 CaL 342, 

An action to foreclose a mortgage on tha 
homestead ol a ducedent cannot be main- 
tainsd unlna the cliiim be tirat pr?seiited for 
allowsnce to the executor or admiuistrutor. 

79 CaL 7. 

The wife may mortcage her separata prop- 
erty, or property whicli ia hut partly aep*- 
rete. liecan^ purchaacd with mixed Inndl. 
70 Cal. 250, 

An invalid mortgage may he tha 1»ais ol 
an action to quiet title, 7B Cx\. 297. 

A deed which it a ninrtaage is a cloud on 
the mortgagor's title, which he may remove 
upon doing eqnity by redemption. Sl> CaL 
348; 80 Cal. 132, 

Thera can be but one action t" enforce the 
same debt sacnred by several mortgages- 
FiirecloBure as to i<ne ia a waiver as to the 
others. SO CaL 348. 

An action to redeem may l« brought at 
any rime after the obligation l>ecoine> ilne, 
rcgariiless ot the riiiiiiiiiu of the atatutea rA 
limitation agS-D't the principal obligation, 

80 Cal. IKj to Cal. 34». 

One who converts gienional property sub- 
ject to a chattel mortgage bccntues lial iIs for 
such mortgage, incluiMug interest and attor- 
ney feea. 80 Cal. 507. 

One who, in pnrvhaaing mortgaged pri^ 
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erty, promise! to pay off the mortgage u lia- 
ble fnr Biich proniiie. HO Cal. 607. 

A mortgiigee whiiae seourity U impaired 
by the removal of tlxtum baa « remedy iu 
both equity and Uv. 60 Cal. 215. 
See C(iNTitA<^i Dbcrbb; ExBcnnoH; Jana- 

mkn-t; Lien; Nkoutiablb Ikhtkdhkitj'; 

Paiitnrrxhii-i Pluuimoi Plucno*; Puo- 

BATi Law. 



MOTION. 

8m Pbactiob; Judomini; Nomm. 



HUNIOXPAL 0OBFOBATIOH8. 






Rules for cons 
the same as titose for the 
•tatutua. OSC'hI. 3U. 

LiDii'Iry license ordinance of Oakland de- 
dare.) IpgaL US L'al. 6.35. 

Power to iinpiHM license for carrying Ou 
bnaineu or For levenue. G9 Cai 88. 

Power to make pi^l co and aanitary regula- 
tions. UO Cal. 8-<; 87 Cil. tU2: 84 Cal. 304. 

Valijiiy of Loa Aii^ules liceote ordinauce. 
m Cal. Sit. 

Antlienticatlon of or<)inance«. 69 Ca). 88. 

Puliticatlrai 1)1 unliiiaiico. 69 Cal. 88. 

Fifty dnlLirs ^r inniitli liqnor licaiue hel'1 
not Bnreaa>ini.l>,e. 60 Cal. SS. 

The ri^ht to tentk viuUtiona of an ordi- 
may be given by char. 



tar. 6!) Cul. 

MndtuFo Uniidry ordl 
■■ ■ 69 Cal. 140, 



le held eomtita- 



Notice of i>ni)>ovit For city eharter held 
•nRicient. TO Cal. 461. 

StAckton liqimr license ordinance held 
ooDatitntion.-il. TO Cnl. 35. 

Liquor Iicgiibo orilinance held cotutitn- 
tionat. TO Cal. 35. 

Act providiiiE for cla.sfliltcatioD of municipal 
OOrporAlioiK bold oonititnlional. 73 Cal. 310. 

Municipal oi-r|Hiilitions have no authority 



Stochbin onliunnce aif.iiiiit visiting hcmsei 
of proititutinu huhl valid. 73 Cal. 228. 

Eurekn lignor ordinance hatd valid. 73 
Cal. Ki-i. 

Stockton tax onlinance held valid. 73 
Cal. tJ-.'1. 

San Fntnci»co cow ordinance beld valid. 
72 Cal. 114. 

Sail Fmnciaco fire limit ordinance held 
oonstitntiooJiL 72 Cal. 125. 

City of Lna Angelea held not lialde for 
damn^ea cuunad liv the BudJen overflow of 
ita river. 72 Cal. 287. 

Publication of ordinAnce held 
ffCaL 126. 



Ordinauee of board of aaperviaora milit 
be puMished in full, to be valiil 74 Cal. 678. 

Pi-adeua ordinance prohibitiiiu the tale 
of lienor held conatitutitiiial. 74 Cal. 2a 

S.iiita Cruz water-worki l.on.U l.cid illtjial, 
Ueciuae premature. 74 Cil. 222. 

T.ie Kcnerul powers of tiin iiiai'd of luper- 
visote do not extend to the issuance of boudt. 
74 Cal. 332. 

Spedal Hot eatablishing the O.-iklaud police 
cniirc beld repealed hy Keiieral law. 7lj CJ. 



84 1 al. 655. 
Tiie city »nd connty of San Francisco caa 

not iu coufiiet with seiieral lawa. 64 CkL 

Or.ter No. 2162 of the Imard <.f supervi. 
snrs of the city and county of San Fraociaety 
rotatiuij to death oertilii^aLea and permitt for 
intHrmenta, held uncoils titutional and raid. 
84 LUl. 301. 

a liable for damafiea caoaed from 



12. 

Tlie Bra ordinance of San Frandsco bdd 
valid. 76 Cal. 511. 

Citie) are not lialilefnr damngea causedby 
the neglect of their officers to [larloriu tbair 
dnciei. 7S Cal. 588; 81 L'»l. 618. 

A whole charter ig uot iut-sliil becama 
BOTiia of its clauses are. 7U Cal, 173. 

A city charter mHy Iw approved by tha 
lexi'lature without the coucurrence of lb* 
govurnor. 70 Cal. 17.1 

Powers ol aDpervison of the city lad 
cnnnty of San Fnnciico over water rata*. 
ti2C«l 286. 

Tlie County Government Act doe* not ap- 



Under section 58 oF the conviliditioo act 
nf the city and county of San Francisco, tba 
publication ol an amendatory ordinauce, isp- 
HrMtn and complete in itsElF. is BufGcieo^ 
without republiahing the original onliuaooa. 
65 Cal. 206, 

A municipal ordinance may be void in put 
and valid iu pnrL 86 Cnl. 208. 

A city ordinance cannot alter the bnrilen 
of proof or the effect of oerlain acta as evi- 
dence. 85 Cal. 208. 

A complaint for the violation of ■ licenis 
oriliuanca referring to the same liy unmber, 
etc, held snfEoieut. 8S ChI. 208. 

A city ordinance making the iunance of a 
liquor license to depend npon thu pariiiioiMi 
nl the boonl of police oommiaaionera, or njwa 
the approval ol twche jiroparty owners i> 
the blodh. ii not n ' ' ition ol tbe fedcni 
oonstitntion. 85 Cu . J.Hl. 

WhMMvw • precMding la ndi u m*^ 
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A compUiDt io quo (sarmnto ebai^ng the 

nulitiiKi of the conBtitntiou ta adopting 
cbuter heia safficieiii. 85 C>1. 238. 

Th« pmvisioni of our cooatitation rElatin^ 
tothenrganiutioa of mnaicipal cnnmrKtionii 
m niuiiTatory bd'I prohibitorj, sdiI riiaat lie 
■trieily complied with, whether the legieln- 
tinn lie by the ueopls or by K legisl&tnce. 85 
Cil S38. 

Aq elEction for the sdoptioa of a churluT 
u Invtlid if the election wu held withi 



or nconlsr, u provided by (ha oooil 
ia Cal. ZiS. 

StWatsj pnued nuder a onDstitntinii &ra 
nkject to nod mnst be controlled by it, >iid 
cuuot enlarga or diminiih the authority it 
(iin to a city to frame and adopt ita own 
durter. S5C'al.S48. 

Where a petition for incorporation il not 
•igoed by a enOicient nambcr of qnalifieii 
psmnf, the organ'sslion thereunder ia abao- 
Wly iroLd. 85 Cul. 60. 

Ad election held without notice or anthnr- 
itjr of Uv c&n pive no title to an office or a 
(nnchiw. 85 Cal. 343. 

Thg jnrixdiotion and dntie* ol inferior 
OMrti estabJished by the legislature nmat 
U Gied by a bill regularly pasted tbrnnsh 
tile itagn ueceaimry to couatitute it n law, 
eniler vctiuns 15 and IS, artiole 4, of the 
OHntitotion. 85 Cal. 331 

ITiB jnrisciiction of »u mllaged police court 
nuy be attacked on an appeal from a juilg- 
luTit rendered therein. 83 Cal. 3.13. 

The inriadiction of a de facta officer may 
be qneatiiHieil when the office does not exist. 
There eta be no dr ficUt judge of a court 
tint hai no 1.eh1 existence. 83 Cal. :'33. 

I of the charter of Liis An- 



pleecTM _ _____ 

tienil and void. 85 O.I. 632. 

It weina that the Whitney act d'wa not 
apply to llie city of Los Anselea. 85 Ca). 113^'. 

A netitinii for a writ ol mandate to com- 
pel iho Bubiniaaion of certain questions to 
the elpclom of a city held niffieieut. 85 

An act applirable to only one part'cnlnr 
Wneil innnicipal curpocatioD ia apeciai, local, 
uauncoii^titDtioanl. 85 Cal. 369. 

Tlia prrivisions of the charter of Stockton 
>■ t<i the justice of the peace and municipal 
towt, cnnfltrued. 85 CaL 6B3. 

Tlie wmpeiisition of a city jnatictt of the 
peice can only l>a cban)[ed by an amendment 
*n tho c(«le, and not by charter provision. 
!ir,l. »B3. 

All charters framed Qndar the oonatitiition 
•rt subject to and controlled by general 
f^%\ ta held as Io the ohartar of the city of 
Isa Aagelea. Sli CaL 37; 



The itrMt improvement act of 1889 doe* 
not provide for toe taking of property with- 
int due procesa of law, or the giving of in* 
lufficient notice. 8<i Cal. 37. 

Coronado Boach is within the limits of the 
;ity of San Diego, anil the sot of March 16, 



nstitut 






dertakes to take away any part of th? terri- 
tory from the mnnioipal jurisdiction of that 
city. 88 Cal. 158. 

The provisions of section 44 of the charter 
of Los Angelea, directing the city counsel to 
appoints depositary of the public moneys, ia 
un const] tutinaal. 87 Cal, lit).?. 

A taxpayer in the city has sul^cient in- 
tereat in the subject -niatter to enjoin the 
consummation of an illegal contract by the 
city. 87 Cal. 6M. 

The compensation of a marshal of a intj 
of the sixth class, as fixed by the trustsea 
tinder section 855 of the mniiicipal eoi 
tlon act, ia for alt dntips imposed a 
marshal by the aot. 8," Oal. 520. 

The provisions of the County Oovemment 
Act requiring the board of sapervisors to 
publish noticed of their intention to par- 
chase real property in a neirapaper is man- 
datory, and a tax-payer may enjoin the 
auditor from drawing his warrant in pay- 
ment for the purchase of Ijind of which no 
notice has been publishe'L 87 Cal. 6:)1. 

The proviaioni of the Oakland charter of 
1854 giving the common couucil exclusive 
jurisdicHon to determine election contests ia 
repealed by sectioua 1 1 1 1 et acq. of the Coda 
of Civil Procednro. 87 Cul. 124. 

The power conferred on bnarils of super- 
visors cannot be extendoil to require all land- 
owners, nnder a penalty, to exterminate and 
ilestroy all gophera ami grouml-squirrels on 



Lid land ffOB and clear therefrom. 
62. 

s of the . 



*87UfcP 



The provis' 

such local police, saiiitury, and other ragnla- 
tions aa are not in conflict with the general 
laws " must be limited to those denouiinatad 
police and sanitary. 87 CuL 162. 

If part of an nr<ltnancn is invalid, lint ean 
l)e separated from the remainder, which ia 
valid, the invalid portion may be rejected. 
87 (.'-.-iL 499. 

Municipal corpontion legislation is not 
beyond the control of iiijnnctioa from conrtt 
of eqnity. 8^ Cal. 28tf. 

Police courts established by the charter ol 
Oakland held to have no legal eiistenoe. 
82 Cal. 339. 

See CosfrnrnTiowAL Law; CooNTira; Jctmb- 
isiovl; Liokmsk; Stubbtsj Taxation. 



NAUEB. 
See CuMiNAi. Law; Pludimo. 
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KXaLIOBNOX. 

A notary i> aot lUble for the indirect 
rranlU of ernir as to iilentity ol a psnon 
■cbiiowledKing a dead. d8 Cal. 456. 

Tb> liability of a warebooMiiuui and of a 
OQiDinoa carrier held identical aador the is- 
ana. 68 CaL 644. 

Circutnat&iitial avidenoa held mfficient to 
■Ditaiu a jndRment for damagea. 68 Cal. 3.1. 

Lou (lom DBfilifreDoe ia acotpting a time- 
check. 08 (^1. 522. 

Declaration of a person five minutes after 
accident held not part of the rat gtUa. D9 
Oal. 6:13. 

The owner o[ a lot is liable for damaRea 
eaniied by his blistin^ in it G9 CaL 165. 

A landlord is not liable for the ne^ligeacw 
of Ilia tsoant, through which an awning falls 
and iiijiireB third parCiei. 69 Cal. 693. 

A mine-owner is not responsible to an 
employee for injuries caused hj the ne^li- 
oence of a fellow -employee, even if hi* miue 
n defectively ooDstructed. TO CaL 392. 



is burred by the eipiratii 
Cal. 127. 

It is not neglect of an altomej to take an 
Appeal, where such appeal would be of no 
•vaiL 70 CaL 127. 

A landlord ia liable for damages to goods, 
Oansed by the uegligence of his empluyee. 

71 CaL 15U. 
An employer is not liable for injnries to 

an employee, by tbe negligence of a fellow- 
employee, niiless the negligence is partially 
toacealile to the employer. 72 CaL 38. 

Where aaemuit fa>>seqnal knowledge with 
hie master oF the dangers, he takes the risks 
upon himself; but this rale does not apply 
to ehildren. 72 Cid. 38. 

Employer* are not liable for tbe negligenoe 
of their foremen or bosses in acts beyood the 
•cope of tiislr anthority. 72 Cal. 38. 

Bnrden of proof JD actions for damages 
eanaed by negligence. 72 Cal. 246. 

The mere fact that a servant know* that 
a machine at which he works is defective 
will not exonerate his employer from dam- 
aeas caused to anch servant by its defects. < 

72 CaL 197. 
Action for negligence in running a railroad 

car over an intoiicaled person. Held, that 1 
the evidence showed do negligeoos. 72 CaL i 
120. 



loatmetions as to eontrtlmtory n^ligMee 
'. a railroad passenger held proper. TS 

CaL 346. 

It is held that a railroad company is net 
liable for the death of a condnctor by tbs 
negligence of tbe brakeman and another am- 
dnctor. 72 Cal. 683. 

Case in which a plaintiff wan held ant 
gnilty of contribntory negligenoe in fiUing 
through a trap-dn^, 72 l.'iL 251. 

A person walking along the aiilewalk of a 
pablic street has a right to HSRUine that the 
place is safe for travef 72 CaL 364. 

The sheriff held gnilty of ueglivence ia 

ot reqniriug anretiea un an indeiuuity bead 

I justify. 72 Cal. 330. 

A fonman of a mioe is a fellowaervaid 

'ith tbe ordinary miners, aod for ddinage* 
caused to snoh miners liy hia n»ligence di* 

line-owner is not liaUe. 73 Cal. SU. 

A person of matnre age is guilty ot otn- 

'Ibutory negligence who TaiU to look about 

iin iucroHsingarailroad track. 73Cbl 137. 

The bnrden of ebnwiug coutribntory aeg- 

genoe ia on defendant; yet where the plain- 

ff 's evidence afaowa that he bail not eierciied 
the usual prudence ussj in like expoanre and 
danger, the questTon is one of law Cor tbe 
- .urt J3 CaL 141. 

Instructions as to fire from a railroad en- 
gine held proper. 74 Cal. 323. 

* action for damagea in killing a pair 
« by a train, aais of negligaoce not 
mentioned in the ooiuplaiat are not adniiai- 

e. 74 CaL 9. 

A notary is liable for a defective as- 
knowledgment, only to the ezteot of the 
actnal loe* anffereiL Ta Cal. 182. 

_ idence in action agaiust a phyucisa for 
De^ligeoce. 76 CaL 304. 

act that a prudent peraon would doia 
a like case oaouot be regarded as contriba- 
tory negligence. 76 Cal. 249. 

Where the plaiutiff's own negligsoca is a 

proximate cause of the injury, ha cannot r» 

76 CaL 474; 78 Cal. 247. 

-e Due's aareles-tiieaa and nndns OooS- 

dence has enabled another to obtaiu maatj 

third person, he must answer In laj 

loss he has caused thereby. 77 CaL 572. 

The negligence of tlie county clerk is nrt 
the negligence of the litigant. 77 Cal. US- 

A municipal corporation ia not lislile for 
the negligence of ita offloera. 78 CaL 538; SI 

Cal. eis. 

Actions for negligence in maintaining nil- 

road bridges cansiug the death ol an sngt 

76 Cal. 247. 
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a of (net 
lor Ibe jury. 
Ctl 15. 

Tbi qnntion m tn tha fut of oontribatory 
•wligeDCB ii for tha jniT. 78 Cal. (>7S. 

A proximi.ta cwnw of mjury miuC be ons 
vithoat which tho injarjr would not h«VB 
Kcurraa. 78 Cal. 617. 

Where Uiere ii B labituitikl oonllict : 
vh«lher negligence or. inavitable Rcciilent 
Mn*Kl tlie occarrence, tha Tardict wi 
be<l>ttnr1>e<l. 7S Cal. 341. 

To holii the owner of u knitml liable for 
hii vieioDi coniluct. it it aaumtial to ahow 
tbtt the owner had knowledge oF hi* viciou 
diiDDaltion, or waa negligaoC. 78 Cal. 408. 

Bow far ia a land-owner liable for damagsa 
Caond liy the nogligCDt Dooatruetioii of a 
barbeJ-wire fence along a high wayt TO CaL 
117. 

Jar injnrie* to one of ita laborer*, eaewd 
by the negligence of a traek-walker or con- 
ductor, the railmad cotnpanj ia held not re- 
■ponBilila. 79 CaL B7. 

Where the facta are nndiapated, the qnea- 
tion oi uegligeiice ia one of law. 79 Cul. 97. 

Eviileiice against aheriS for negligpnca in 
hiliug to retnrn an order of aale. 70 CaL 
ISO. 

Negligence of a wife In aamming in a 
dicorce caaa that faer haaband'a rejireaenta- 
tionaaiito hia pmperty were true held in- 
Mcniable. and aattloient to bai eqnitabls 
relief. 79 Cat 17. 

It ii only damagsa that are not' thi 
nry multa of tho injary that mn>t be 
iptEially pleaded. 80 CaL G74. 

A party injured by the fall of a< 
need only ahow that defendant 
owner, and that plaintiff anataineil injury 
liy the breaking of the machinery; the 
burden of allowing exenae ia on the defend- 
tat- EO CaL 674. 

Feraoos operatine elev»ton are public' 
catriera, and bonnd to kelp pace with 
■cience, art, and all modern improvemsnta 
innriiig Mfety. 60 Cal- S74. 

A uluon-keeper ia not liable for damagea 
canwd to a patron hy Intruding on hia pri- 
*ate premieei and faUina into the celUr. 
80 Oaf- 665. 

Tlie keeper of a paUie place of linaineu 
ii bonnd to keep liia preniix.aiAd the paa- 
■asewaya to it in safe ccmdition, and to use 
•m.nary care to avoid acoidenta; but thi* 
doea not apiily to hi* private premlMa. 8( 
CI. S63. 

In an action for injnry e«naed by oepli 
gence, iwine obliftation or duty toward* thi 
plaiiilifT mnat be ahown. 80 Cal- 6U5. 

A pUiutiff MFhoae negligenoe contribntea ti 
Uw injury caonot reoa*er. 80 Cal. 621. 

Keckleaa driving cannot be the lM«i* of 
•xemplary damage*, nnlea* it involvee 
•pprenFou, fraud, or nalioe. SO Cal. lafi. 

A railroad oompaajr ia liabl* lor ncgli- 



irrlng on • road it bM leaead aod 
controla. 81 Cal- 248. 

Inatructinna omitting all references to tha 
iaane of contriliutnry negligence held er- 
roneona. 81 Cal. 08. 

In an action for injnriea canted by dcfeofc- 
iva appantna, the moile of Oae, a* wall ai 
the material, held to 1» involved in the 
catiee of action. 81 Cal. 190. 

A contractor who leave* r i open nn- 
guarded hole in the atreat, which cause* 
accident and injury, ia liable therefor- 61 
C».l. 265. 

A njuuicipal corporation i* not liable for 
injnriea canned by the negligeuce of it* offi- 
cials. 81 CaL 6l8:TeC.k1. 68S. 

A partv who negligently allnwarain-wat*r 
to flow iiito another's collar is liable for the 
damage caused thereby- S2 Cal. SOS. 

Where the damagi'S have I ' 



to goods while in hia custody. 



proper. EZ CaL BUS. 

A constable and hi* 
bleforinjnrii 
83 CaL 604. 

A principal ia reapnnnibla to thinl person* . 
for injuries occaairniEd by the negligent acta 
of his agent. BS CaL 77. 

A party or bis ai^ntwbo introduce* a per- 
Bon to a notary as liesring a certain nanw 
cannot complain if the notary certifies ac- 
cordingly, and loa* ia thereby incnrrod. 82 
CaL 7f. a 

of rrtpondrril tnpei-ior doe* 
Indei^'GudBnt contractor. 81 



The doctrii 
not apply to i 
CaL 265. 

The forenu 



I held not 



gang of r 
OS Cal. BS6. 
:plnyer owe* the duty to hi* employ- 
ees of using aafe and sulistsntial machinery, 
and will be liable for injnriea canted by ne- 
glect in failing to do ao. 70 CaL 2U1. 

When a person knowingly asaume* tbe 
hazard* and riaka of hia employnient on a 



uction ti 



for injury occasioned in the eonrsa of aucb 
employment, it there ia no negtijjence by 
the employer in selectius ita rmployeea, or 
carelsasnesB in running of trains. ti3 CaL 18. 

A verdict for a plaintiff held sustained by 
the evidence when it tended to show that 
tbe injury was caused by the poor eouNtmo- 
tion and rotten condition of defendant'* 
wooden dam and reservoir. 83 Cal. 198. 

The negligeuce for which a recovery in 
aonght must be alleged. 84 CaL SIS. 

An initructioti as tn negligence in reference 
to the complaint held BuSicient. 84 CaL 
616. 

When there ia no evidence of onntribntory 
negligence, it may be properly ignored in tha 
inatruotion*. 84 Cal. 616. 

There can be no excme tor a death caneed 
by blaating in a thickly settled poftioa of ft 
uty. 84 CaL 61ft. 
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UuJ«r Mction 377. Code of Civil Froce- 
dare. an action fur ilainagea for death may bi> 
Itrouglit by eitlior heira or repreisnUiuvo, 
but not by botlt. fi4 Cal. GIB. 

Tha lou to ft widoiT of th« oninfnrt, to- 
olety, aud proUiction of ber biubiuid uxy 
1m ukeii into coiisUleratioo by * jury i>i sii 
action Cor ilmiivM for hii dutb; but put 
her Boi-i'ow, Brief, or moul^ ■uffqi'iiig. &i 
Cal. 615. 

Tbe lUmngea recoTereil by tha adminiitra- 
tor fi>r the death of a party ari! for tha beiie- 
tit of (he heira, kuii are uot port of tba eatata. 

84 ca. ei3. 

Actioiia for damagpe for the dsath oF a 
person in tlie pauaj-e-way of a warebouoe. 
M (."al. 480. 

Vurrlict far three thonaand dollars dam- 
ages f»r the dealh of a perion, the sols >u|i- 
port nf hia iiiothor, bald uoL eiat«»iva. lU 
C«1489. 

A city ia liable for damagea to priTate 
retiilencea canaed by a flooding thro ugh An- 
fective aewen, and for the neglect of ita otfr- 
cars in lint beeping inch aewen ia repair. 
61 C.± 12. See 81 Cal. CIS. 

failure of ■ railrnod company to coni)ily 
with the Uw as lo the blowing of whiatli-a 
and ringing of bella, oa to a railroad croaiiiig. 
makoa i( priina faeit liable for sucb accident 
•a may occur, uide» tha perano iujureii 
Miitri!<ntea tliemto by hia owd neglijioncei 
•nil Ihia regariileaa ef other effurta of tba 
engineer to avoid auch iujariea. SS Citl. 
201. 

Unleaa tba evidence ia DDdispated, the 
question of cniitriUn tory negligmios ia fur 
tlie jury. 85 Cal. £91; 78 Cd. 430. 

Tba mere fact that animals, when killed 
by a train, were running at large will not t 
itoelf ahiiw contributory negbgence on th 
port of the owners. &5 CbL SUI. 

Wiirn a radrnsd company carriea a psi 
r beyond ita nsuol a topping- places, t 



ii; ia not for the benefit of treapaneram tbe 
iiircvoil traek. Sti Cal. 374. 
In the absence of evidence showing that ft 
rope was being properly nsed, it will not be 
n'Esnuieil that tbe defundnnt whs negligent 
n not pravidinft one snfiicienlly atroug to 
livvent the accident 8^ Cal. 415. 

Tlie rule that an sccideiil ia evidence ol 
be iiiaulficiaucy of the mschinery apfdiea 
inly where it is shown to have 1>een asad 
u tbe niual and propor way. 8li Cal. 445. 

M'bere injury t'roni a railroad accident i* 
iibnitted, and it appears tliaC at the time of 
;be accident tha train was running down ft 
Ltevp incline, at an niiuinnL and dangerous 
i|>aH<l, the burden of proving that the in- 
jury was not caused by ita want of care ia 
tbe railroad company. 67 Cal. G2. 
Jeclion 484 of the Civil Cwle, protecting 
nilrood company from damage for an in- 
■y to a passenger, received on the iilatfonn 
a car, in violation of ita pusied regula- 
111, has no appUcatinn where the passen- 
ger was injured on the pUtforni in attempt- 
ing to escape from tba imuiineut danger. 
87 C ' ™ 






wliei 



. Z-ird, it ia its duty to use every preoautic 
for his )<rolect:on. 85 Cal. 83. 

Kcitbgenca ia not shsolute, hot it is rah 
live to snrroanding circumstances of time, 
plai'e, and pi^rson. 85 Cal. 63. 

A iionsiiit for contributory neglige no 
•houtd only be granted when there could b 
no vidid verdia in plaintiff's favor. & 
Cal. WA. 

Carriers owe more than ordinary doty to 
their paKseiigers. A passenger has a right 
to preiuine tliat tha employees of the carrier 
will lue iinlninry priideuce. 86 Cal. 63. 

A person who walks on a railroad traek 
witliunt iierniiasiou or right is a trespasiier. 
Sti Cal. -aW 

A railriad company ia not bound to give 
a trF-pirider warning signals, when not awftrt 
of his presencH. 8ii CaL 374. 

Tlie taw requiring a bell to be ning or 
wbiaUe to be blown on approaching a cross- 



Whe 



sable 



or-iiiJ 



cafw; 



iry CI 



t for tbe jury- 



deiice might do, au 
87 Cal. 02. 

The right of action for personal injnries to 
tbe Wife is cDDiinunity property, anil tba 
coniributory negligence of thu iiushand will 
prevent a recovery Ly lier for lujnry sna> 
tamed by the alleged uegligeucs of a third 
pi<rty. 87 Csl. 451. 

The husband is a neceasary party to an 
action for damages on account of injuries M 
tlia wife's person. 87 UhL 4a. 

Inviting and permitting a chiid of tender 
years to ride alone on a ilsngemns nweep 
drawn by a boras, in consequence of whitji 
the child ia injured, is ucgbueiicb on the 
piirt of the person in charge lif tbe sweep, 
even though ha may have c-iutioned toe 
chilli to U carefiit. 87 Ciil. 545. 

An instruction that a cliild of tender yean 
cannot be charged with neg'igeuct^ in enpoa- 
ing itself to a danger which it <lid not com- 
prehend held proper. 87 Cal. £45. 

It is not requisite to present a claim for 
damages against the municipality, for injnriei 
oaasBd by a defective sewer, to tlie bi»rd ol 
Biipervisora of the city and county of Sao 
Francisco, beforeinstitutingasuiv toreoQver 
the same. 84 Cal. IZ. 

Neiiligence in snita ngainst railroads for 
injuriesdiscuaaed. CS Cal. 644; 68 Cal. 171; 
US ChI. %\: 69 Cal. 633; 72 Cal. :Wi 72 Cal. 
1-JU: 72 Cal. 346; 72 Cal. 6'.'3: 73 Cal. 93; 73 
Oil. l;)7; 74 Cal. 323; 74 Cil. 9; 76 Cal. 474; 
78 Cal. 430; 79 Cal. 97; 81 Cal. 348; 81 CsL 
V8; 83 Cal. 18; 85 Cal. 291; 85 Cal. l>3i 81 
Cal. 374; 87 Cal. C2. 

The breaking of ft at^e-ooach wheol, u 
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friaa /ade evidaace ot nwligenoe. 70 Cal. 

4t7. 

HegligBDoe ii leaving obitmctinnt over- 
ni^t in a pauige-wftj to ft dwellmg-honae. 
79 CJ. 74. 
Sm Duuan; EHPi«nK aud Bmtlotbb. 



nOOTIABIiE IHSTB-UlEKirrS. 

Purchaser of prominory note after ita ap- 
piraut mstarity ii not an indoraM in dne 
toorM of bnsineu, so aa to defeat a defense 
thereto. 68 Cal. B49; 69 Cal. 142. 

A provision therein for the payineat of at- 
tonsy's feiw renden a note not negotiable, 
ffi Cil. Si6: 82 CaL 638. 

The mere pouesaion after matarity of a 
note indorsed in blank by tha payee is not 
prootof aotboritytotrantfitrit. 68 CaL 54B. 

Under the act of 1878 a ware honsa man's 
receipt is nr({otiable, nnleaa marked otlisr- 
viH. 68 CaL 607. 

Action on a prominory note can only be 
bronght Ly tbe actnal owner. Tha dtfend- 
•nt in such action may show that the pbiiD- 
bff paid no consideration for it, and u not 
(be fagal owner of it. 69 CaL U2. 

A eom)iIaint on a promissory note which 
allies that the note was indorsed by and as- 
ligDeil and delivered to plaintiff is autScieiit 
•ithont alleging thAt plaintiff was the owner. 
69 Cal. 669. 

Fiilnre of oonstderation Is a good defense 
to a proDiisaory oote assigned w' 
after maturity. 71 Cal. 481. 

That the actual conaideratii 
*hat it appears is no defense to a promuaory 
not*. 72 Vtl. 22*. 

A payment made on a promissory note, 
orer and beyond the interest dae, will 1>a 
ipplisd OD the principal, and not to future 
bisreit. 72 Cal. S6S. 

I of deposit belongs 



arty in whoae ni 
1.464. 



a deposited. 73 



ory aote il not invalid becanai 
loe money was knowingly ailvanced foi 
gimhlini, in which the payee did not wiu, 
nor the maker lose. 73 CaL 41 1. 

An nption to consider a note dns for de 
baltof payment of interest must be exsr 
dW in a reasonable time. 73 Cal. 213. 

An inilorser on a nol« bearing interaat 
payJda at eight or on demand is notexoner- 
ated by the lailnre to present the note fur 

Symsnt attar ita apparsnt maturity. 74 
1.362. 

Where an accmmndation iudorser ia sued, 
he nay, without trial of the action, pay thn 
same and enforce contribution from hia co- 
bdorsar. 74 Oal. 362. 

Apromisaory note whioh places the amonnt 
m GijnrflS only ia valid. 75 Cal. 26^ 
A {ilailgee of a promiasorj uot« without 

CU. 1119. —» 



laideration can only hold tlie pledgor 

jla for the amount for which it waa 
pledged. 75 Cal. SU. 

' promissory note given to settle illegal 
igea, and to avoid the costs of a threat- 
ened snic, ia without consideration. 75 Cal. 8Si 

A maker of a promissory note who adds t» 
his oanie the word " president " ia persouallv 
liable. 76 Cal. 203. ^ 

Liability of 
■n1»eqneut indi 
127. 

Fraud or mistake ia not a defence to * 
promissory note in the hands of an iniiooeni 
iniloraee for viilae before maturity, withoat 
notice. 77 Cal. 872. 

In an action by the indorser agsinsl the 
maker of the note, which note has been paid 
by the indoner, it is proper to ahow tile cir- 
ciimstancaa under which it was made. 77' 
Cat. 79. 

Au immaterial alteration in a noto will' 
not invalidate it. 79 C^l. 69. 

The payee of a demand note may sua the- 
maker without any demand other than that' 
mads by the >uit itself; sections Slao and^ 
3130 Godstrued. 79 Cal. 224; 82 Cal. 32. 

Fossesaion of a promissory n 
payor is presuniptive of paymi 
eion by the payee is presumption 



] by thp- 



The s 



79 C 



. ei>6. 

e of limitationa 



1 payi 



Lble 



dLitely. 82 Cal. 34. 

Where a plaintiff inadvertently cinseil hia 
case without proof of au indor>enient. it ia 
error, pending a motion for a nmiauit, to 
refuse to allow him to supply the itcfcct iii 
the evidence. 70Cal. 19. 

One who adds his name to a prninisKorjr 
note as a maker, after its delivery, nnd with- 
out cnneideration, is not liable tlieruoti. 80 
Cal. 130. 

An instrument acknowledging a sun: to b« 

r proven that the 



tice of illegality, may ruciiver. 

e asaifrnee of a promiaaory note 
.t he purchased it for a valuabia 

lotice of ita iUegality. 83 CaL. 

d with out-. 



173. 

A note payable , 
demand. 81 CaL li3<; 82 Cal. 32. 

A note payable " rin demand after date "* 
ia an orilinary demand note, payable iat- 
inediately. 81 CaL 631. 

Ordinarily., an i nib >rser. cannot disFinta.hia 
liabitity;.y0t it may besBawn by fared. Irom 
tbe way Ui« iuUorM>ui«n( wa« procured, tw 



.. Cc>i>i^lc 



MEOOTIABLB mSTRCUENTS— NBW TRUtA 



ft would be a tntad npon him to permit ibi 

•Dforcament. 65 Cal. 90. 

One wbo taksa a note after maturity tSikeii 
it subject Ui any Mente wlii^h oouUl liBve 
been iuterpoaed agaiuat a or^or iudoraae. 
•S Cal. M. 

Wheig the name ef a maker hai been 
■isoed wilhnnt bis authority, be cannot be 
B^lethereFor, etea if he failatorepudiute the 
aigDBtnre. Such failure diw* not anioant to 
A ratiftcBtion of the signature. S3 Qui. 102. 

Wliere a co-maker who is merely a, surety 
paye off thn nnte, it thureby becumes eitio- 
gniaheil. 86 Cal. 1S4. 

The fact that the purchaser of a note was 
-•ne of its makeri puta the purchaser on in- 

fuiry as to the fact of its paymeut. 8G L'ol. 
Bl. 

jSectioQ 177* of the Civil Coda apiiHas 
irtnly to the transfer of pxpar iu due course 
; to an inoocent holder. 6D Cal. 1S4. 

A debt may lie extingiiiaheil by a note, if 
i^cceptad as payment. I(i Cal. 419. 

Notice of protest to charge an iadoraer 
; belli sufficient. 8(j Cat. U9. 

Where a note is given iu HXtinguishment of 
; • previous note, and is silent sa to interagt, 
. the holder can only recover legal inbetest. 
-Se Cal. 449. 

A note payable to certain persons, omitting 
"or order," "or bearer," u not net;oCiabl& 
. 81 Cal. 305. 

An assignment of the note after maturity 
! kt subject to all equities an<1 defenses of the 
> naker against the payee, 81 CaL 30X 

A nejfotialile instrument must be made 



_. .. is paid either by principal oi 

: .nrety, it is e(tinguilh«il as to the surety. 
: 82 Cal. 128. 

One who mbscribes bis name on the face 
. «t a joint note, with the word "surety" 
added, ia liable as a maker, and not aaan u- 
■ Joreer. 87 CaL 610. 
; Bee AosHcr; Afpbal; BuHM; ConvmaiON; 

CosroRATioN; Fkadd; Landlord ahd 

TsNaNT; MoKTOAou; NoHanrr; Fartssb- 

UUf ; Plkadino. 



See FuuMHa. 



NEWBPAFBBa 
Sea bsiQATiOM DiSTBIiTts; LnsL. 



VKW TBIAia. 



General preretinisitsa. 68 Cal. 4$S; 6B (U. 
!0I; 70 Cal. 483; 71 Cal. 491; 71 Cal. SIS; 
r* Cal. 309; 80 Col. 330. Rnfficienoy of 
ipecifi cations of error in statement 72 CU. 
178: 74 Cal. 530; 76 Cal. IIS; 76 CaL SM; 
76 Cal. 647; 76 Cal. 108; 78 Gal. 31. 

Settlement of statement. 73 CaL 475; 70 
Cal. 548; 73 Cal. 476; 76 Cat. aSi. 

Discretion of court in grancina. 68 CiL 
403; 68 Cal. 231; 70 Cal. 482; 70 CoL 548; 
71 CaL 582; 72 CaL 475; 72 CiL 178; 73 
Cal. 241; 77 CaL 90; 78 Cal. 430; 79 OU. 
404; SO Ci\. 619; 80 Cal. 448; 82 CaL 14. 

Denial of motion for. 71 Cal. 491. 

Motion held properly grii>te<L 68 CaL 
162: 70 CaL 682; 71 Cal. 582; 71 CaL 321; 
'7 Cal. 90; 77 Cal. 284; 78 CaL 31; SO OaL 
130; 79 Cal. 404. 

The failure of the judge to tilelits deeisioa 
within thirb; days after the case is snboiit- 
ted ia not ground for a new trial. S7 CtL 
669. 

An order granting a new trial will ban- 
'ersed aa readily as an order refusing iV 
when it is granted aol el y through a miaupce- 

inaion oflaw. 87 Cal. 425. 

Excnaabla neglect is not one of the gronnda 

ra new trial under section 473 of tba Coda 
of Civil Procedure. 83 Cal. 2-.;5. 

"Accident and sarprise" mean, in law, 

e same thing, and denote some condition 
situation in which a party or ciuae ii on- 

:pectedly placed to hia injury, withoataa^ 

ifault or negligence of hia, and which crdi- 
nary pmdence coald not goaixl against. 81 
Cal. S35. 

Relief on the grounds of sarprise will Ml 

igranted nnlees it be shown that the parbr 
has been injured, and that a different resnft 

onld be reached if a new trial was oltowed. 

I Cal. 225; 83 CaL 198. 

An order granting a new trial will not b* 
disturbed if it can be sostaineil on any of the 
grounds of the motion. 83 CaL l.^a 

" In'Dfficiancy of evidence to anpport lb* 
JDdgment,"or Uiat "the judgment ia against 

w," are not causes for grantini; a new trial 

ider onr etatntaa, and to grant tlie uutin 

I auch grounds ia improper. 83 C*L 450. 

When the judge has granted an eiteasisa 
of time for thirty days to prepare and aatrs 
a statement, hii power is exhausted. 83 OaL 
319. 

A atatemsnt not naed on a motion for a 
new trial cannot be naed on an iDDeal fnM 
tbeiudgmenl. 83 CU. 169. 
When the party reliea on tl 



the judgment roll, be must ai 

ezoeptionB, or take the atepa naeessaiy (or 

a motion fm a new trial. 83 CaL 159. 

Only tlioae findings specified in tba atate- 
ment can b« reviewed npon the qaeatioaof 
tha inanffioiaaey td the evidenoo. S3 CaL 
636; 84 OaL S99. 
I J^fTMi t in oo n^ tU nfw a fat Vtm t wnwrir * 

D.q,t,:sc by Google 



KBW TRIALS- NOTARY PUBUa 



Vheii a jnilgUMnt ia rsTensd for > fluiliDB 
kiiwt eviilence, *ad the ohm U remaailcil 



Bti*t Im reeaucilad, U poisibl«L S3 i.^ 

un. 

Intazication of jnror m groand tot ■ new 
toiaL UC>L039. 

Wliere a jaror's intnxicKtion wu known 
■nd uut oliJH>t»l (■> duriog the truU, it i> ton 
)«ta to raUe tlie olijectinti after the o«*e bu 
tieen lieciilnL »1 CkI. e.t9. 

The refuial oE ■ contlanaDce beoasa of the 
il1lie« or inilispiMitiuD of ooqurhI held not 
cofficieut caUM for grantiag • new trial. 64 
CU.27Z. 

A Bpecidcetion that there is do e*i<IeQoa 
to •nupnrt a particular fiuding ia iuaafflcLeut. 
MCal. 299. 

Whei 
»g»i 

lor a new trial, the trial ooart neefl not try 
the eotira canee anew, bat may contlue the 
eriiUoce to the iaiue erraneooaly deoidod. 
n Cal. 317. 

KiKht to a new trial aa lioiitod by proceed- 
fain Hxl in dee time. 77 Cal. (1-2S; 70 Cat. 
S90; SO Cal. 330; SI CaL 621; 82 Cal. M; 83 
CaL 319i 83 CaL 1C»: Stt CaL GH. 

An olijection to the abeence of the jndsi 
from the oourt-moiu daring a portioa of Ui< 
trial cnn oaly 1" urged aa the groand of 
farwularity. 84 Cal. 480. 

t^tiee of inteulina to move tor. S8 CaL 
73; lis CaL 166; 71 Cal. 567; 73 Cal. 307; 
80 C»L nSO; 75 Cal. COO. 

Notice of motion, earrice of. 68 CaL 1S4. 

Waiver of irrwDiarit!«« in notice. 08 Cal. 
T3: US CaL 156: 60 Cal. 251; 77 Cal. fi23. 
Mon-waii-er. 72 Cut. 217. 

Recnrd of coDlents of. 6S Od. 22; 74 CaL 
te9; 75 Cal. SOD. 

Time for Sling notice and atatement, 6S 
Cal. 22; 73 Cal. 204; 73 CaL 476; 76 CU. 
DM: 77 Cal. S25; 80 CaL 411. 

New trial oii gmoud of excuialde neglect 
«l mttoruey. 80 Cal. 330. 

For ezcuuible negleot of a party. 
S2S. 

Hottoo for new trial. 71 Cal. SOS; 7t CaL 
E13: 72 CaL 983. 

SUtcnient in motion for. 70 CaL SSO; 70 
Cal. 458; 73 C«l. 204; 80 CaL 426; 80 CaL 
448; SI CaL 621; »2 CJ. 61; 7i Cal — 



8; 71 Ct[. 307; 72 C.J. CIS; 72 CaL 187; 73 
Cal. ;-07; 73 CaL 24:1; 73 Cal. 604; 74 CaL 
647: 74 OiL 389: 7o Cal. 209; 76 Col. 631; 
75 CaL 277; 75 Cal. 506; 75 CaL 349; 7S dl. 
113; 76 Cal. 573; 76 C»l. 103; 76 CaL 6M; 
7« Cal. 567; 7il Cal. 617; 77 Cal. 526; 78 CaL 
41 : 78 CaL 343; 79 Cal, 404; 79 C >l. 232; 80 
Cal. 448; 81 CaL 261; 81 CaL IW; 86 Cal. 
445: 86 CaL 4U7. 

Wlien an order gnuitina a new trial i< 
■Qeuc a* to Ae ground nn which it waa niaile, 
Mid a valid ground ii ahuwii on tlie ruci>ril, 
it will lie pniantndd to have been made oa 
«uh groand. Si UaL 370. 






ihould grant a n 



«ithtl 



upon the evidence. 65 Cal. 376. 

SuecifioatioQB aa to the imnlficiency of th* 
iaeuca mnet poiut o«t Booh inaiimciencj. 
A apecificatioa that merely itaCea that there 
waa no evidence to aiietaln.or juatify certain 
findinsa by number ia ininfficieut. 84 CaL 
U)9. 

A party who claim* to be anrpriaed must 

ove (or a continuance at once; he cannot . 

ait nntil after ihe case has Imwu decided 

[ainat him. 85 CaL SS7. 

Statements on motion for a new trial are 

governed by the same rnlea of law a* that 

which appliea to billaof exceptions. 86 CaL 

5M. 

Qnestioo aa to whether a oonrt oiin raliere 
ha party moving for a naw trial, from the 
emit 01 a failure to file in time, on tb* 
ground of miatake, surprise, or eiouaable 
lagleet, not deoidetl; bat in any case, thf 
Himt cannot be determined by mandtmutt; 
16 CaL 594. 

Newly diioovered evidenoa merely onnm- 
ative, and not inch as will render adiSerenk 
result proliable. is not groDiid for a new 
trial. 86 CU. 497. See Jiw 86 CaL 445; SS 
CaL 14. 

Brronaona orders in mlation to. 68 Cd. 
5; 70 Cal. sua 

Notice of moUon no part of the jndgment 
rolL 7caa. 217. 



Meat of granting tnotion tor. 76 CsL 99. 

See ArPRAL; Biu. or KxatFTioiis; Cbimual 

Law; FumiHoa; Jdoomuix. 



VON'-SBSIDXNT. 
Sea PnosaTB Law. 



Where • nnnniit is granted, the decMun 
will be upheld if ths ruling can lie jnstifled 
on any ground, wliethar spuciHeil in the mo- 
tion or not. 87 Cal. 410. 
See Afpsai.: DaxAan; SiKtmtxtn: Munna 
CLAiM-t; Nkuotiabli iMaTRiTiiRNT; Nbw 
Trial; pABXiTiuiii PajiT.Niaauip; Piu» 



irOTABT rUBLlO. 

See AcEsowLBiMiHiitT; JuKinnKmDNjHAa- 
Kiiii WuiUHjNaauauoKi PAurmj Sum- 

MUMS. 



D„i,:.c by Google 



ita 



NOTICB-OPFICKa. 



vonoK. 

Hotics For •errioe ne*^ not b« depMitod in 
ptMt-offloM&t *aj pftrticDlu' place. 61 " 
4li9. and 13 CuL 25, in thii renpeoc an i 
nled. 93 CaL 674. 

Actual pouaMOD hj ■ Inuee ii luffieient 
to pat a pnrohaMT froro the leuor oa iu< 
•a to bia righta, ragsrdleM a> to whether be 
kamrs of laob poaMwioii or not, it being iiii 
dot; to know. 89 Cai. 270. 

A Teiidoe is pmonied to hare pDrchaiad 
with full notioe of all the rigbta of ^e party 
Id actnnl poaiietaion. Tiiii oao oulf Im ra- 
batted by proof of diligant anil niiavailiug 
effort to oUtain ■etnal notice of aiiy right of 
the party in poaaauion. 6A Cal. 270. 

Notice of etjnitiea, or of a dofsct io title 

tiee to the client or priiioipTl. SO C'aL 000. 
The docirine of eonatrnotive notice by re- 
cordinf; ha* onlj reference to parchaaen aiid 
•ncnmbrauoen. 80 CaL 90. 

Soperior oonrta have power to extend the 
time to aerve and file uuticet, except thoae 
«B appeal for thirty daya ftS Cal. 485. 

A law leqoiriiig pablication in a news- 
paper ii latiaGed by paUicatioa in iti aap- 
plement. 7:t Cal. 409. 

A ilight error in a notioe will not invali- 
data it. 70 Cal. 351. 

Msani of knowledge held eaniralent to 
BOtioe. 79 CaL 128. 

A pnrchaaer of land takes with notice of 

ft recorded dead, a* by a Jii ptmleM. 7B 

CaL 14t * i~ 

Bee Aamor; AnuL; Attachmbht; Bona 

Fids Pchohasib; Bonds; Bill op Rxctp- 

noHS; Co.fTIMrr; CoNTKiiTr; (;ufiPOBA- 

Vioh: Coim; Cbihinil Law; Dikd: 

DiPoarnuM; Ezicittiok; FRAaD; Fuhoi- 

BLB BtiTari CiDAHDiiK AND Warh: Huxi- 

Stiad; iHauBANOa; Jduomcntb; Judicial 

Nnni!!; JoBUDKn-ioH; Jusricis' Cou&rsi 

Landlord amd Tknant; Lis Pshdknsi 

UoaTOAORS; MiCHANlo'a LiCN; Naw 

TsiAU; FuDaa; Vxmdos aho Vxbdm. 



Overhanging tree* as naiaance*, remedy. 
lOCaLlBl. - / 

A soit for abatement may be joined with 
«ns for dainags* for the nuisance. 70 CaL 
161. 

Sererat distinct InjnrSea mast specify the 
ftmonnt of daman lor each, else tba com- 
plaint ia dsmarraLle. 70C^L ISl. 

Special damaoai mntt be shown, to snstain 
m private coniptaint tor a public nuiaance. 
71 CaL 83; 74 Cal. 4«3. 

An action to abate a ' 



eTCD if not prayed 

A business in a lorge city, that anncys 
residents becaaae of its soob, may he re- 
strained, despite a lioeaiw from ttie hoard cl 
•oparvisor*. 72CaI,S48. 

Oae who porchaaes property that i* a nm- 
sance aaanmes the Babjeqaeut daaiairea 72 
CkL I8a 

Aholeinasidewalkhald tobeanniMustb 
72 Cal. 254. 

Obstnictiona to • prirata way will ba 
abated by injnnotton. 7ii Cal. 472. 

A railroad in Gidilen Gate Park so ocat- 
stmcted as not to obitruot the free as* 



76C»1. 1 

A row of trees on a boandai; line hdd 
itannisanoe. 78 Cal. GM. 

Overhsnging brauchiw, if a DuiaaDea, may 
be cut oft 76 CaL (ill. 

Caiuii^ water to oveHtow on anotherV 
land helnto be a nuitaiice, eren thongh ths 
•laiiiage ba bnt nominal. 78 Cal. 454. 

It does not relieve from a liability cansed 
by negligence in failing to keep sewen in 
repair, that the precipitation ol water wu 

traordinary and anuaanl, if the sewer u 

JgiiialJy constrncte.i was anfficiant to canj 
nif all the water. S4 Cal. 12. 

A brasa-foaudry an<l it) machinery are not 
prhna/nde nuisances, [jnt may become so by 
reason of their peculiar location or tha im- 
proper manner in trUtdi they arecoiiJuetadi 
an injonction in aoch a case should bs 
against the improper mmle of opentiso, 
leaving the defenilaiit at liberty to oparats 
■ • wurks so as to cause no itijnry. 87 C«L 

A finding of damages in the anm of one 

dollar heU erroneous. 78 CaL 49t. 

A wrong-doer cannot escape liability be- 

.usa his share in tlie injnry cannot bs 

cnrately mesanred. 78 Cil. 454. 

Avqniescenoa in aimi-ance is no defense ia 

a suit against ita oontiuuauce. 7S Cal. 4M. 

Sea OAWAan; EARK^Birr; Hiohwats; 1st 

IiAHDLORD AND TutANT; NsO- 



OAKLAND. 

Bee U DHioiPAL Couroturaam. 



OFFEB. 

Ba« VonTKAdt, 



Gooi^lc 



ONCE ra JEOPAEDT— PARTTEa 



ONOE IN JBOPAKDT. 

Sec CmmifAL 1.4 w. 



OFimi. 

See Ckiuibai. Law. 



OBAiras comrxT. 

Bee OonsnTCTioMAL Liw; JuBismcnoK. 



ORimrASOB, 
8aa ConniTDTinNAL Law; Cotnrnia; Muki- 



OBNAKENxa. 

See Pfosati Law. 



OWNEBSHIF. 

Sn dumiiAL Law; PLKAHua; FBONmoRT 



FASKNT AKS fl WTf.Tt 



An nncle who receives hii minor niece 

liii family ttaiiJB towud her aa a pureoL 
He it boaud to impiKirt knd clobbe her with- 
rat chirge. and >hp ha« no oUim foe her 
HrviiWB. 71 Cat. 495. 

A liuHbaod who receivei into hii ftmilj a 
Etiild of bia Btep-ilnut{hter ii not entided t 
vompe II nation for iU support 74 Oal, 320. 
lU wlopled child ie entitled t 
e of iu adopted paraat. T 



lu California 
inbcrit the eala 
CiLSIS. 

Chililren bom dorina eovertnre are pre- 
nmwl legitimate. 7£ Cat. 379. 

A parent may Tecovsr damage! for thi 



r damage 
10 al 



£40. 



A child who has remained tor one year in 
,n iirphaa aaylnm, wholly mpporced ihereby, 
aaiitit \m ailupUil witliont the consent <u 
the managen. SO Cal. £16. 

The statotea before the code in referene* 
to the adoption of iJlei:itimate children ar« 
to Iw strictly construed as beiiift in deroga- 
tion of coKiinon law. 81 CaL 40S. [Thnw 
JDstices diasanting. ) 

Tlie pnlilic ackiiuwleilgment of an illegiti- 
mate shild renuirea him to be so held oat 
to relatives, friends, and the world, and 
treated in Iilte manner as if legitimate. 81 
Cal. 403. (Three jiuticea ilisaeiitiag.) 

An order uf adoption is void, where the 
peraon whom tlie parents agreed with for 
uiloptinn. and the person in whose cnatodj 
th« child is found, are apparently separate 
and distinct persons. 87 Cal. 640. 

In casBS of adoption, the power of tba 
Biiperior coort is specinl and limited, and it* 

I'uriidiction must appear by the record as t9 
H>th subject- matter and penon. 67 CaL 
640. 

The record of adoption most show that 
the person aiiojitiiig the child is a resident of 
the county in which the order is made. 87 
Cal. 640. 

The provisions of the statute of ailoption 
must be strictly followed, else the ch Id catt- 
not inherit from the adoptiug parents. 67 
Cul. 640. 

Acquiescence in a claim of adoption for 
many years cannot eatop the fwreuta from 
claimiug the custody of their cbild. S7 Cal 
640. 

A parent is not entitled to the custody of a 
child who is old enough to work and care for 
himself, after consenting to hia emancipation) 
but this rule does not apply to one of tender 
years. 87 Cal. 640. 

The legidature has full power to regalali 
the adoption of children. 83 Cal. 3S2. 
See Attontovi Goabuiah axd Wakd. 



FABK. 

Sea DiDiOATiOH; Mbohahio'b Ijks; Nn- 



for damages on aecoaut 
the wife's peraoij. ST Cal. 464. 

In a suit to quiet title, the defendant ma^ 
by hia cross-corn plaint, bring in wliataver 
parties are necessary to the determination of 
a controveny. 87 CaL ££U. 

In an action to foreclose a street a*Bei»> 
moot in the city and cnnnty of San Fras- 
ciso<^ under Uwa«t of 1871-7% it ia eaientiri 



D.,l,:..bvG0t>^Ic 



PARTIES — PARTmON. 



thbt ml! tha ownen of the prapart; Iw muds 
pkrtia< defeudnnt. S7 t'al. 11. 

" Proper pertiea" in equity. 08 OiL 419. 

Legal repreient*tive o( dsoedent u ft joint 
defeudaat. 68 Cal. HIO. 

Suit ag&inst joint defendanti, luch u part. 
Iter*, require! aerrice d iQiDmatia on aacb. 
M Cal. 456. 

Object 'Oaa to non -joinder or misjoinder 
tnnat ba Ulten b; demarrar or answer, other- 
'wise the objeotion ii waiFsd. 71 Cal, 5S7. 

Errora aa to miajniiider hdd cared by a 
Bonaait aa to ona defandanL 71 Cal. 057. 

The holder of the legal title ia tha real 

rarty in iutereat, though a Inutae. 73 CaL 
16. 

A pBrty bnt tndireotlj intemtod In a 
•ontraot oaanot ane tbareon. 73 Cal. E22. 

In an action to reform an acknowledgment 
of a matriad woman, the notary ia not a ne- 
eeeaary party. 73 CaL 462. 

In a init to oompel a corporation to tram- 
far Btock parohamd at aheriff'i aale, the 
debtor ia not a proper party. 76 Cal. 637. 

Neceaiary partiea in a anit to reform • 
troat agreement 86 C«l. 488. 

Id an action in tha nature of quo aarranla, 
where tha prooeeding muat teat the validity 
of a mnuioipal charier, the municipality 
muat be made a party. 85 Cal. 23S. 

Tlie widow ol a deceased partner ia a 
proper party defeadaut in a suit by a co- 
partner agminat the repreaentativa of a de- 
Maaed oopartner for an acconnttnji aud 
•ettlament of a partnerabip. 85 Cal. 4.16. 

A tmatse of an eipreaa tmat in the nature 
of a mortgass may sue to forecloae without 
joining the Canaficiiirv. 87 Cal. S45. 

The treasurer of a lienevolent aociety may 
■ne for himself and hla oo-membera to com- 
pel ita ax-tnaiorar to pay over ita funda. 
■T7 Cal. 247. 

The mayor need not be joined in an aclirai 
Mtainit the city and oouuty of San Francisco. 
KCal. aSB. 

Several penoni having aeparate tracts, 
thnineh which a atream flows, may join aa 
pbuDtiBs in a auit to restrain a divenion of 
the water. 84 CaL S33. 
See Afpbau; AMinNMiNT; Binittcial 

AnociATioHn; Bonds; Chdrch; Con- 

TBACr; COSrOHATIOHB; EjECTHlNT; ElBC- 

Tinn; FiuDD; iNStriuiioE; Joint TaNANT; 
MacBAMiu'sLiEN: MoMTnaoa-. Pabtition; 

FaRTKSBSHIF; FlZADINO; PUBLIC Orii- 

CKBi QuiEnxa Tuxa; Sukktiksj Tkdst. 



PABTXTION. 






t nit in parti tit 
lanti ptitdtmle Ii 



a parchaaer from 
is liable for their 
proportion of coat*. 88 CaL 383. 

A judgment in partition ia conclnaive upon 
All the partiea thereto aa to whatever claim 
' they had at Um tioM. 68 CaL 73. 



mistake ia a contract for partition. 68 Od. 
19. 

An erroneous distribution oF tm dnilats ta 
a person not entitled to it is not sufficieat 
canse for reverainn the jailgment. lu mok 
case, the maxim. De miti.«u KOa curat la, is 
applicabte. 73 Cal. 319. 

An action for partition involving tha ap. 
pointment of a receirer may lie, wliera tha 
proiwrty ia growing cnips. 75 Cid. 319. 

A stipulatum, pending a suit for partitieo, 
consisting of an indiviaUile agreatneiit, moat 
lie exBcntad by the conrt aa a wliote. 71 
Cal. 489. 

An intarloontory decree and partition caa- 
not be abrogated or dtminighed by the final 
decree. 76 CaL 383. The rale is di&rsal 
in other iutorlocntory decrees. Id. 

A plaintiff who depend* on partnerahip ttt 
an acoounting ia not entitled to relief oi 
mere proof of tenancy in common. 76 CaL 

Acti<m by asaignae for partition of homt- 
ateail in inaolveacy. 78 OiL 2u3, 

Dismissal of aa action for partitiim undM 
an agreement of oompromiae may operate is 
an eatoppeL 7B CaL 603. 

The probate court has no jnriadiction ta 
make partition except in the conrae of Bat- 
tling up estates, nor further than tbe dece- 
dents intereaL 80 CaL 490. 

It is a very proper tiling for the proUta 
court to diattibata the inleraat of the dece- 
dent among hii heirs, undivided, witbool 
partition. 80 Cal. 49^ 

Under section 7»7 of the Code of Civil 
Vtocerlnra a single referee may be appointed 
to make partition by consent. 80 C-ai. 490. 

A decree in partition gives to each lanial 
in vomuion tha excluaive poasuwiion allotttd 
to him. 80 Cal. 490. 

A ao-oalled croaa-cnmpliiint in parlitioa 
which is only a repetitioa of the anawtr 
alleging exclosive owiienhlp need not U 
answered. 80 CnL 271. 

An appeal in partition stays all pmoasd- 
insa in tbe court beloo', o.i the nm.al thiee- 
hondrsd-dolUr appeal bond. 80 Cil. 452. 

A contract with a purchaser at p(rt.tinB 
asle held void as against pablic uoiicy. 80 
Cal. 670. 

Survice of snmmons on minora in partitioo, 
how made and proven. 80 <'at. 491. 

In probata partilion, otdy the eatate and 
tha heirs and deviaees on be hennl. Th* 
grsntea of snch heir* c<innot lie aSected b^ 
a decree to which he is not a party. 82 Cat. 
68. 

Onler before Snal judgment held noa- 
apiiealable. S3 Cal. 44.'>. 

An interlocutory dei-ree fixes the rights e( 
the parties at its date. 84 Cat. 641. 

A patent clerical error in a ilt-crea may k* 
ameudod at any tiiaa. 84 CU. 611. 
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n nf K olerioU utot does not 
utend the time for kjipe&l Irom the decree. 
HCU. S11. 

Th> bariien of proof ii on K party wtio ■ika 
brtheule insteul of Kpnrtiiioo of property, 
to ihow it noceswy. M CiL 409. 

An actiou for Hrtition may be maiDtained 
bj the owner of aa equitable title. Such 
title ia real pmperty, aud an eitate of iuher- 
ituica. 8fi C^l. eOf. 

Equity will cot permit litigatioD by piece- 
Bol, but will determine the whol« (.iiutro- 
Tcny. 10 ai to preveul rotnro litigation. 86 
CkLMW. 

The allowanee of commiuioner'a fee in a 
sreiiate proceatling for partition. U OaL 



PASTHIEBSHTP. 

Pirtnerahip property oannot be exempt 
from execution thoD^b it ia anah property 
M would be exempt if ooe partner were the 
Mda owner. 77 (Jdl. 403. 

An oral agreeioent to wind op partnerehip 
aSain ia not within the atatate of fraudji, 
■Ten it it waa not expected to be accom- 
pliahed in a year. 68 Cal. 466. 

A general aaaifinmeut for the benefit of 
ciedit«n by a firm operates aa a diaaolution 
of&e ptftiienhip. 68 CaL 243. 



It be aerved on each. 69 Cal. 456. 

An aUegation of copartnerahip held auffi- 
dent, in tke abaence of apeciaf demurrer. 
SSCiL 133. 

Identity of partnenhip will not be pre- 
■nmed from a mere aimilarity of iirm name. 
SB C^l. 616. 

Goatracta made with aeveral pereona are 
preaniiied to be ioiuL not aeveral. ISU Cal. 
eiG. 

In a luit Bgainat a partnerahip, all the 
partner* mnat be made defenilanta, nnleaa 
aoari by Uieir Grm name. 69 Cal. 616. 

action again 
partner for > 

Inamitl, , 
a GctitioDa n-iine, an allegation that they 
have Dnt pnUiahad a notice of copartaeraiup 
ii immaterial, when it doea not appear by 
any pleading that the action ia npon an ac- 
count coiilracCed in the partnenhip name. 
70 CaL 39i>. 

The anignee of a partnership claim ia not 
affected by the law reqairmg the pnlilication 
of a notice of copartDerahip. 70 Cal. 191. 

A newapiper notice ia evidence to ahow 
who ooDilucCed the partnerahip bnaiueae 
■fler diaaolution. 70 Cal S6a 



Under the ininlveney law, » petitinti d»- 
aer bing the ereititora aa eopartnenhipa i0 
■ nffiuieut 70 CaL 132. 

A at*lbon ia nut "merchandiie " withik 
the me^itiin; of aection 2430 of the CivU 
Code. 71 Cal. 498. 

A partner cannot, by aelling bis intereat 
in the partnerihtp property, deprive his co- 
par Cn era of the right oi posaeaaioQ. 71 CaL 
499. 

In an action for accounting, where tha 
partnenhip it denied, the findingg were held 
aufficient in aiibstance. 71 Cal. blS. 

In an action on a contract executed to tr 
eopartnaiahip, the debCora oamiot deny sack 
coiiartnerahip. 72 Cal. 6U. 

Vo particular form of the allegation of 
partnership is oecesaaryin a complaint. 71 
UaL544. 

A certain transaction hebl not to create* 
partnerahip. 72 Cal. 477. 

Judgment against alleged partners, wherB 
only one was aer^eil with nimmon*, KpM not 
void aa to the porsim so served. 72 Cal. 264, 

An niiaettlca partnership account cannot 
be aet up as a counterclaim against an indi- 
vidual demand. 72 Cal. 224. 

A BDit for BCCnnntinir against a lurviving 
partner, not brought for twenty-five yeara, 
held "stale," aud not to be eutertained by a 
cuart of equity. 73 Cal. 28fi. 

The priority of a tirm creditor over tba 
creditor of an iu'llvidaa! partner must b« 
maintained, aud ia a right in equity. 73 CaL' 



the joint interests without service of aum- 
mona on each person. 73 Cal. 393. 

A 6nding that realty standing m tbs in- 
diTidanl names of the partnira was really 
partnership a.-iaela held supported by th» 
evideuce. 73 Cal. 394. 

An objection to a partnership complaint^ 
that the copartnership have lailed to Hie 
their partnership cartilicata, must be tatea 
by deinnrrer or answer. It is, iu effout, an 
ubjection to the legal capac.ty of the plain- 
tiffs Uisue. 74 Cal. IGl. 

Jn an action for acconnting, the settlement 
shoulii be complete even down to the day of 
the trial. 73 Cal. 396. 

A certificate of copBrtnsrship may b* 
aignxl by a geneial attorney in faot. 74 

Cal. ssa. 

A partner baa a right to treat the partnoN 
■hip as diiaolved by the wrongful ami fiaad- 
ulent acts of hia copartner. 74 Cal. 280. 

The defense by a partner, that he baa heea 
released from Lability, held properly proven 
wilhout special plea. 74 Caf. 4i8. 

Where a disaulutinn does not commit t» 
any one partner the liquidation of the tirn 
Bffair% either of the narlners has authority 
to comproiuiaa or release from debts. 74 
Cal.41tL 
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PARTNERSHIP. 



Ownership of rwl MtaM will not b* r 
f*rded M • p*ttD«nhip (nut bacmau in 
provementa futve baen nuda tbanon wil 
partnenhip haiM. 7i CiL S90. 

A pereon with whom a decedsnt had 

Crtuusbip aocount aaMttlad U not eompa- 
it to be liii admiuiitrator. 74 UaL 338. 

An agreement between part ownen of a 
rfup to nu it in a joint entsrpriH ia a pnrt- 
Banhip ia the hh nf the (hip, and not iu Che 
diip ibwlt. 7S CU. 660. 

It ia not necessary that a anrviviDg part- 
ner should have completed the lii|Qidationa 
•f the partnership aflairs befom an action 
for an acconnting can be maintained against 
kirn. 75 Cal. 619. 

The atatnta oF limitations does not 
between partners until the accoanta are 
Ikd and a balance atrack. 7fi ChI. GSa. 

A probata court may require a parson who 
claims to be the surviving partner to 61a hi 
kooonnt, bnt cannot settle the same, nor i 
tfae partoarahip be denied, decide as to it 
Uiiteuca. 75 Cal. 4S2. 

A judgment against three persons eonati 
toting a partnership, but one nf whnui died 
beFore trial, held erroneoui. 7S CaL 6S 

Averment of conartDerehip in a complaint 
•gainst it held snfficient, 75 CaL 51)0. 

A purchase of the intorest of a decc 
pau-tuer in the partnership property does 
oot cranto a partnership. 76 Od. 44. 

A debt asaumed by Che tirm may be ge- 
•Dred by the note of the firm, projierly ei- 
MDted by either partner. 7U Cal. 2s5. 

A plaiutiff who dependa on parloership 
(Or an accoouting is not eDCitlad to such re- 
lief on mare proof of tanaucy in common. 
70 Cal. 44. 

A DOW partner is not liable for the debts 
«f the old firm, nnlesa ha agrees to become 
to. 77 Cal. 440. 

Where a partner borrow* money from sn- 
otfaer to put into the firm, the loan is not a 
parCoerahip traoaactioo. 77 Cal. 54. 

Partuerdhip property ia not in insolvencT 
«zenipt from Biecutiou, Like that of individ- 
uls. 77 Cal. 403. 

An inatructioD relating to the partnership 
indorsemenC of a note held oorrect. 77 Col. 
H. 

After diaaolntion, a partner cannot revive 
»d«bt barred by limiUtion. 7S C^l. 2^25. 

Wliere a partner, after disaolation, pays 
all the firm debts, he may sue bis Ute co- 
I eatate lor contribution. 7S Cal. 



it by several copartners, jndg,- 



K"" 



BJOll 



t be e 






them, whatever the evidence may be. 78 
CaL 251. 

A copartnership formed for the manufac- 
tnra of hsy-praasea held to iaolude Che paC- 
•nt afterwards obtaineil. 78 CoL 149. 

Tlie reaoisaion of a partnerabip contract for 
Inud must be promptly made after di«- 



mvsry, and show tome danuwe. 78 CaL 
389. 

A parol agreament of partnership to deal 
in T«M estate is not void dqiIot Ihe stitala 
of fronds. 79 Cab 23; even if it were so, a 
copartner, after receiving the profits, is es- 
topped tmui denying ite validity. 79 Cal. 2£. 

A "written gmb-sCake" coutracC, by 
which a miner is to give a ahare of bis dis- 
oovaries in return for food to be supplied 
him, oouatrued. 79 Cal. fii 

The right of eminent domain for railroad 
purposes may be eieroised by a parcnerahip 
aa wall as by a corporation. 79 Cal. 159. 

loan action to quiet title against ao estate 
both heirs and executors are proper parliea. 
70 Cal. 509; 80 Cat. 257. 

An agreameat by which one is to manage 
and ths other to work, the pmlits to ue 
divided, eonatituCes a atrict parCneiahip. SI 
CdL 14. 

Where ona of two copartners haa abandoned 
the busiuass, the other can sell the entire 
property of the Srm. 81 CaL 14. 



ofai 






a the 



81 Cal. 025. 



It ia doubtful if partnerahip fiitnrea area 
part of the atock of gooila. 81 Cn\. 81. 

A partner cannot be charged with tlie lorn 
of a debt through the ataCnte of liinitatinn^ 
if hia copartner also knew the fauta in rela- 
tion tksro to. "■"■"■ 
th 

of several cuparCuur 
juaiiiy a nonsuit. 81 Cal. SI. 

In a sale of a partner's interest to thirri per- 
aoua by bill of aale, the pnrcliaaar is txiand 
by the inatruinant, regardless of the oouvsr- 
aaCtona which preoeile it 8^ Cal. 474. 

An oral ojfreement porCially pgrfonneEl fa 
not snperseded by a aubaeqiieul memoran- 
dnni iu writing, not inconauCeut theratriCh. 
87 Cal. 4S4. 

Where an oral agreement ia nuule for a 
partuerahip for the pnrchaae and aala ol 
laud tu be held in the name of one partner, 
aud the refuaal of aach partner to avcnnnt 
an actiiin will lie in favur of bis cnparUiec 
for a dissolution of the partnership aud on 
acc^Dunling. 87 Cal. 434. 

Two persons doing bnaineat under Iha 
name of Paadtflton and WilLtama, Che saois 
Iwing their raal names, need not tile with tks 
clerk a curtilicate ataCing their names sdt 
fuller; their nomea in full ore noC required. 
85 Cal. H2. 

Ttte widow of a deceaaed partner i> a 
proper party defendeut, in a auit by a 
copartner against the representative of a de- 
ceased copartner for an accnuiitiug aud aet- 
tleinent of a partnerabip. 85 Cal. 4:16. 

A aeoreC partner ia liable to crEdilor* for 
partnerabip debta, even though bis nama ■• 
not included in the written articles of co 
partnership. 83 Cal. OiO. 

A •ocviving partner, ondar lectionB IStt 
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ud SMI of tha Civil Code, hu power to nie 
Ur dtniAgea to the oapartnera^ili, anil ilo 
•rerythiDg DAceasary to wind ap ita ■fTitn. 
HCal 8U. 

A joiat owner oF B crop cannot mortgage 
liii GO-uwuer'B iotereat. U Gal. 322. 

Slock aold or divided np by a broker 
aaonj; tb^ partner* cannot be conaidemd 
» imUwfully convertad. 84 Cat. Wi. 

Sm Afmals; Axamamwi roR Brkuit or 
CRiorroRa: CoNTRicra; Fkadd; Joint 

TiKAKITT: UlHIHaPABTXK&SBiriPSOUTK 

law; Txuwra. 



VAXIY-WALL. 

Sm EuEHuna; Licknsb. 



PATKBNT. 

A check received in pajment li preenmed 
to be only accepted conditionally; an<l if 
diibonoreil, the ^'reditor may reaort to hii 
gneiual claim. 7S Cal. 16. 

Wben a cheek ii taken aa absolute pay- 
■ent, the orsditor take* all the riaki. 78 
Cal. Ifi. 

A written receipt of payment in full da«« 
Bgtpron a positive agreement for aliMilnte 
payment, when the payment U by bill - 
note. 78 Cal. 15. 

Ptymeat of an accepted order may be 
eafoKed witbont die accoptanoa being in 
writing. 87 Cal. 427. 
B*e DuTOH AND Cbiditobi Nmotiabu 

I^STBDMIHTB. 



PXHALTT. 

See Cbuinal Law; Dav aom. 



pzBroBJUurox. 

See AocsPTAMCEi CoxT&AOn); Dikaxda. 



PSBUi OF THK BKA. 
8«* Ibbdxahob. 



PBBJUBT. 
ea Ceihinal Law. 



FEBSONAL FBOPZBTT. 



PHTSIOIAir. 



1. SO. 



r ia not readily obtainable. 71 

That a physician irr^nlarly obtained hit 
diploma ia not relevant iu an action agiunit 
bim for neglisenee and ineouipeteocy. 70 
C»L 304. 

Bee CRiHiif AL Law. 



vhmt ooKKissioirKSB. 

8m PirUJO OVTICIKR& 



FLAOB OF TRIAL. 

Bee Charoi or Vixui. 



PIAA. 
Sm CKUiKAb Law. 



FIAADINa. 
L Gbnirallt. 
n. Complaint. 
IIL OuoRRitm. 

IV. CBOBB-FUtAOntOa. 

V. Utrieiko out. 
VI. Amswubs. 

VIL AHBHbMRNT TO PLBADIKOa. 
L OlNKRALLI. 

Pleading* mntt be construed mnat abongly 
againat tha pleader. TS Cal. 4gj. 

Proof* not supported Iiy a pleailing cannot 
anpport a jiidamaiit. BS ChI. 32; MCaL 120; 
Ttl Cal. 254. See 7.1 Cil. 2!)9. 

A complaint entire y iiisiitlicient may be 
atlackea eitlier by t1ui< 



ja.lgmea 






, new trial 6S Cal. '. 

Where tliere are two aeparate aniiBss of 
iction, each must be complaw iu itaelf, with- 
int any regard t« the other. 68 CsL. 495. 

The time it not eateotial, nnder the t«l« 
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thkt the allegata and probata mut aorta- 
apond. 70 CaL 63». 

Whars the facli ami the legal ooDclnsions 
are both plea, tcl, sach cniiuluaioiia an uot 
urt oF tbe alle^&toiii of tlia compUiat. 69 
Oa. G7I. (TwojuriticMilisaeutiag.) 

The rule that tlie •tiiltii which ouca exiated 
ia pre^ame'l to conciiiae it ni>t a rule oE 
pleadmi;, bnt of evi.lenue. 69 Oal. G72. 

Ad allegation that the plaintiff i> tha owner 
«f certain IbhiIh may a|>j>e.ir from the context 
to be a mere ooiielun on of law; and where 
oertiin facts are ple»ile>l, tnliowed by the al- 
legation "that by virtue thereof the plaintiff 
bec«me the owner," ilis alUgation of ownar- 
■hip ia » mere legal couduiion. 73 CaL 



The s 






. e of latt or 
context. An act, dEeil, circuinatance, or 
•rent i> nons the lew a fact liecauae reached 
M a coiiclaaion of biw. 71 Cal, 276. (Ttie 
diatinctiooa between queationa of UiW and of 
bet ara fnlly discuesed in tliia daciaion.) 

Where (acta are uot propurly in iuue, it ii 
error to ailtnit eviilence to ootradict the ad- 
nuaaioui of the pLwIiiigs. 73 Cal. 399. 

A replicaliou travuraing aeir matter in 
the answer it nniiecesaary; auch new mat- 
ter ia deemed tn be denied or avoided bjr 
the pUiutiff. Ths rule nijplist to ooanter- 
olaima. »lCal. 'JJt. 

Where the ilauiala, which onght to be 
poaitive, are made on iuforination and belief, 

indgment on the pluailiiigj ia proper, regard- 
»*N of the Fact thnt aoma immaterial iasaea 
aie poaittvely dsnieil. 74 Cal. 298. 

A eomplaiot may l)e amended by atriking 
Mt tbe name of tlie defeudaut. withont filing 
•o amended cuinpLiinU 75 Cal. 360. 

The court baa nincretion to permit a plead. 
iog to be amended ilurina the trial in the 
intereata of juatice. 7.i Cal. 619. 

VeriUcationa by an attorney can only be 
made in aoch case* u are allowed by the code. 
78 Cal. IIS. 

A defenaa allepw^ " aa by way of orou- 
OompIainC" will lie congirned »^inat the 
pleader, and treated merely aa an anawer. 
79 CaL 262. 

The rule of pleadint; atilt remaina, "that 
pleadiugi arc ti) Iw ci>ii«trned most atrongly 
againat the plead^ir. " 79 Cal. 262. 

It ia not oecuaaary tliat a denial ahonld be 
in negative lanftiiauB. it may bo by way of 
traverae. An avtrment of the ooutrary of 
what is alleged in the coinplaint ia squiva. 
knt to a denial. Sa U<l. :i2J. 

An averment in an answer inoompa tibia 
With what ia alleg ^d iu the oomplaint la 
•qnivaleut to a. denial. 80 Cal. 322. 

Where there ia an entire abaanoB of a 
material allegation, the verdict cannot cnre 
•nch defect. 80 (.'al. t^O.i. 

Theiraneriil rules of plea lings aa to the nse 
a eoaat*inaza«utoryandexeont«d 



and ezemplifiiML 



453. 



Cal. 250. 

If tha defendant has accepted and aa- 
JDyed the bauelita of what waa doa« ondet 
a tpec>al contract, which vaa, however, d» 
pirteil from, and not dooe in the time or 
manner agreed npon, the plaintiff cannot 
recover npon tbe contract, but may recover 
un a qHaiilnn mtniL 82 Cal. 250. 

'1 hat which ia implied by law need not ba 
1 . ■-- "ing. 82 Cal. 20>j 87 CaL 

Verificationa by attorney, reuonsfor, be* 
BiataiL 83 CaL 561. 

Aa against apeoial demnrrers, the rule an- 
pliea that a complaint or anawer mutt ha 
construed moat atrongly agaiuat the pleader. 
83 ChI. 477. 

The allegata and tmbala mast agree. A 
conip'aint by aevaial plaiutifia on a imatraet 
cannot aupport a judgment in favor of only 
aue of them. 78 CaL 251. 

When a demurrer to a oom plaint haa been 
lualained, and uo leave aekad for to amoo 1, 
a jnlginent for the defendant ia property 
rendered. 86 CaL 633. 

n. COHFLJINT. 

The atatement of a caute of action in aav. 
era] cnontt doet not render it open to de- 
murrer. 68 Cal. 277. 

Hera matters of anrplnsage in a eomplaial 
cannot operate either far or agatnat iia (of- 
fiuiency. 68 Cal. 277. 

A tnit against a tax collector mntt aver hie 
offiuiat character. 68 Cal. 40j. 

In a jnatice't court a topy of the accennt 
is a an&cieut complaint, in the abaaiiee of 
a demurrer, and need not be aign»l by tbt 
plaintiff or hia attorney. 68 C.>L 407. 

An allegationahowing coverture, where tha 
tame ia easential, muat be direct, and not bj 
mere implication. 70 ChI. 51}0. 

"" - -'--■; is alleged, it will be pre- 



ledt. 



, if the 1 



BS Cal. ] 

* An allegation that a wdl waa priiUited ii 
an alleHaCion thatitwasailuiitledtuptDbiaa. 
71 Cal. 254. 

In pleading facta ahnwing anthority of ad- 
niiniMtr.itor to sue, ths facta of hie appoint- 
nient by an order duly made, his qnaliiyin^ 
ani the iasiuuioe oi hia letters are auOicieab 
84 Cal. 515. 

A plea of former adjudication need not 
atatu tliat the judgment had not been ap- 
p-aled Irom, or had become final. 84 CaL 
95. 

AcaM proven, bnt not pleaded, c-i 
port a judgment, howevo ~~ " ~ 
CaL 12Q. 

A oimplaint on a promiaaory note mnatal- 
lege Ita non-payment An allagatinn thatit 
Is due, and tiiat defendant refusea to iiaj, it 
iusutticient. 71 CaL 123. See 69 CaL STL 

A deCectira oomplaiut may b« cured ij 
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ft> aTmiBanta «f the aiuirer mpplyug tha 
•miuion. 71 OU. 2S. 

A oampUiDt Killing Uutt a oartsia hcmird 
tl ■nurvii^iM TrunKfolly, unlaw Enllj, and 
Qlagallf allowed and paid oat certain 
bkiik;« «tatcB only a legal oonolauon, 72 

Cai.sao. 

Conc«ding that ■ tax-payer oan bring a 
nit agaiuit the anperviwir* for miiappro- 
piiatioD, hii compliunC mnit ^ow a neglect 
ernfnaal by tha dutriot attorney to Lring 
Nch *i]it in tha nam« of the oonaty. 72 

A certain bill of nview in aqoi^ held not 
ta itite (acta anfflcieat lor a eanaa of action. 
S3 (M. 477. 

It ii emw to refnie to allow a plaintiff to 
prats the oontraot aet up in hia oomplaint, 
area Huiagb the anawer eontaiua a written 
Makact deemed to be admitted (beoanae not 
dniiad by affidarit) nuder aection 448 of the 
Coda of CiTil Frocednie. 73 CaL 273. 

A canae of aetioD for labor performed by 
tdiinti^ and [or labor perFormad by bia aa- 
tinor, may be nuited. 73 Ual. 187. 

Wbera a p*ity ia labatitoteil aa a plaintiff 
is a caae, be ia governed by all the rules that 
wnnld apply to the original plaintiff. 87 
CiJ. S3. 

An amended complaint takaa the place of 
Uia anaiual in all uiatLer whatever. S5 Cal. 
9S. 



A oomplalDt to reForm a mortgage and 
inroa it atatea but one cause ot action. 
(U. 453. 

A complaint npnn a contract alleged to bo 
fonndwl on a valaalile conaideratioa Deed 
lot apecify anch oousidention. 73 Cal. 216. 

Where a contract ia sat out U hoc verba, 
•nd ia ambiguODs, the pleader moat put 
aome constroction upon it ia ' ' 
74 CaL 313. 

In equity, nnder the general prayer, 
Rlief eaa be granted not authorized by the 
pleading. 76 Cal. 4.^. 

Two JnaDrauoe companies eererally liabTe 
an the same policy may be joined as defeud- 
anta in an action to recnver for a loas. 16 
Cal. 633. 

In an action on a policy of fire inauranci 
the complaint innit aver the loii and that 
occnrreil bv reasoD of a peril insured Bgaii is 
bat it need not allege performance oF tl 
eoaditions, nor negative prohibiteil acta, m 
ahoir Uiat the risk wsa not accepted. 1 



CsLflXL 

The perfnrt 
reqairol by 



plea< 

Civil 



condition precedent, 
nee policy, may be 

4S7 of the Code oF 

Procedure. 75 Cal. 6:)3. 
Atle^tion that ths deFendanta executed 
MTMin nntea aa copartaen held sufficient, 
75Csl. Sft>. 

A oomplatnt to foraclosa a meehanie'e lien 
■a tbe prnpt^rty of one man cannot sapport 
'* jvdgOMnt tbereio M tbe property of an- 



other, althonah botb were joined m defend- 
anta. 70 Cal. 93. 

An agreement required by law to be in 
writing need not be alleged to lie in writing, 

except where it ia esnenCiul to the inriadio- 
tion of the court. 75 Cal. 253; 76 Cal. 197» 
77 Cal. 330. 

A complaint not dimurred to will be rv* 
garded aa sofficiKUt aFter trial, unless the 
aubaCautial rights of tbe parties would be 
affected by so doing. 7<I CnL 369. 

In an action to f oreclnae a mortgage wbicfa 
■pecifies that a reasonable attorney's f ee ia to 
be allowed, an averment aa to what would 
be a reasonable fee ia nnneceaaary. S7 CaL 
24S. SeeabioSy Cal. 158. 

Proof of tenancy in common will not ana- 
tain a complaint for relieF l«sed ou an al- 
legation oF partnership. 70 Cub 44. 

A complaint that totally fails to state a 
breach oF the coutnct sueil on, or to allega 
non-payment, states no cnnso oF act on, 80 
Cal. eofl; 71 Cal. 123; S4 Cal. 197; 84 Cal. 
216. 

An action on an express contract may ca 
a retrial lie changed to one on a qiiaiilHm 
ntfliiit, and in such case the statute of limi- 
tation will not run dnnng the pendency of 
the action. 76 Cal. 60. 

The allegation oF the complaint, and not 
its caption, must dutermine iu what capacity 
a party is sned. 77 Cal. 257. 

A party cannot split op bis can ae of action 
even agamat a county. 77 Cal. 2:13. 

An allegation that plaintiff U the "owner " 
ia of an ultimate fact, uiileas t)ie context 
shows it lo be a condnaion ilvduceJ from 
the Facts allege<!. 78 Cal. 543; 77 CaL 192. 

Where a complaint in a anic to quiet titia 
shows tbe defendnnt'B claim to be valid by 

iplication, it need not be so alle{;ed in 



77 Cnl. 192. 



I, the CI 



plaint must allege non. payment of the money 
claimed under the oontnLot. 81 C,d. 216. 

A complaint for an iujiinctinn to reitraia 
the removal oF certain appurtenaiicea to a 
wharf held sufficient. 77 Cal. 28l>. 

Wber« at tbe trinl tbe plaintiff admita 
that his complaint is ea^eiitially fulae, no er- 
ror in the admission oF evi.leiice will entitle 
him to a reversal. 77 Cal. 392. 

A jnilgmaut for a party flatly contradio- 
tory of his pleading! is improper. 77 CaL 
295. 

The fact that a promiaiory note was ex«> 
cnted without coLisiiipration ia not snlBcient 
canae For equitable relieF tbnt it be delivered 
np and canctde.l. 79 Cal. 26-2. 

A complaint which only avers ownership 
oF the property aonght to be ro)ilevinei), four 
yeirs before the date of suit, is clearly bad. 
73 OH. 268. 

Where a written contract ia set oat in full, 
it is not neceasary to allege a uousideration. 
79 CaL 606. 
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Sofficiency of an 

tatioii of tlie U*im to >u adminiatntar. 79 
ihl. 2-24. 

A complaint which anticipatei an sipacted 
defense violates a ulaia mlu oC pleading, and 
is liable to a special domurrer. 80 Ckl. 672. 

Wliere tile iiiitrainenC ia Mt (orth in the 
•omplaiiit, proper alUgsti 



li tbu t&uae of actiou, SOUal Oil. 

Id pleidiii)^ a Fnadalent coavejaDCa, the 
facta cnnstituting it mast be stated; au at' 
tack upon ■ transfer for fi&ad must show 
that at tlie time of such traaafer the debtor 
bad no other property subject ba eKeoatloa 
out of which hia debts could be latistied. 80 
UaL Bill. 

The Fact that the debtor wai known to be 
ittaolveuc will nut vitUte a aale by fain made 
for full oonaideratioo. DO Cal, 031. 

A compUiat to recover a sam due vnilar 
an in jUfduuD pol'cy rnust allige that the pnl- 
iay ia aupaul, or it w 11 baragardsdaa fatally 
defective. 80 Cal. 605. 

The rule as to all suita lor the noo-pn^- 
meTit of tiiO'iey claimed under a eontraat u, 
that tlie compUiat muatalljge noD-paymaDt. 
70 Cal. 73. 

A pliyalcian or aargeon who baa not pro- 
CUreil a certificate caunnt recover for per- 
Mnal servicea, ihe contract being illegal and 
OODtrary to puMic p>ilicy. 81 (>1. 370. 

A oojiiplaiot uiay ba lafficieat ^ainat any 
demurrer, iliongh iuartiticUlly drawn. 71 
Cal. .tl).t. 

When a defect of form appears on tiie taes 
«t a coni^iUInt, it ninit b« objected to by 
demurrer. 73 CiJ. 3M. 

A ciiiiiplrLint stricken oat by conaeat 
prnperly •lis missed. 73 Cal. 72. 

A new caiiae of action io divcnoe dates 
from the date of the (ilinv, if set np by anp- 
pUmjntal ooinplalnL 73 Cal. IOC. 

Hui CDinplaint iu another action ia admia- 
•ibla a* evidence against plaintiff. 74 Cal. 
191. 

A onmplaint in action for serrioaa need 
not, to state a cauae of action, show the time 
when the services were rendered. 77 CaL 
67S. 

A complaint on an aRreeuent rei^nired to 
be in writing neeil uot allege that it wai in 
writing. 77 Cal. 3.TO. 

An allegation that plaintiff is the "own- 
w" is of an idtitnata fact, nnleas the uon- 
text shows it to be a ooucluaion oi law. 77 
OaL 192. 

A married woman may sue alone to re- 
oover money which ia her separata property. 
81 Cal. tot. 

An averment that the vendor dniy per- 
formed all the oonditioiia of the oontraot to 
be performed by him, np to the time of bring- 
ing BUit, is a sufficient averment of the per- 
formance of eouJitiuna precedent. 87 CaL 
489. 

A. eomplaint npon m promiMor; notey Mt- 



ting itont in fall, with tbe in 
ins payment, with proper all«gationa of a 
balaiice nopaid, ia not subject to apecial dfr 
lurrer for uncertainty. 87 Cal. loS. 

A complaint containing several coanla 
pon severHl debts of a corporation with 
'hich a Btoekholder ia auught to be charged 



it the maker 

,...1, .1 



if the instra- 
I non eompn* nenUi duel 
e the incapacity nl the 
n 38 of the Civil UoJs, 



maker ii after 
S5 Cal. 177. 

A complaint for the reamaaion of aeontnet 
mnit allege an o&r to restore what tin 
plniatiST has received under such contract, cr 
that the nlatotiff it ready and willing so to 
do. 83 Cal. 177. 

An allegation tbat defendaat took ptiiA- 
tiff's property, and refnial to return it on 
demand, aufficientlj alleges eoaversion. 8S 
Cal. lUl. 

A complaint to qniet title mnst allege title; 
sach complaint i« not austaine.l by BvideDiie 
of prior poueiaion abort of t)iat nndsr tba 
statute of limitation, lu suuh case a defsad- 
ant may show a title in a third perwm with- 
out connecting biniaelf therewith. 8} CU 
632. 

A eomplaint to reacind a conveyatiae rf 
laud obtained under execution, uu the gronol 
of fraud and collusion am<Hig (he Inddsrt, 
held iumlbcieot. B6 Cal. 022. 

An allrgation of tbe non-delivery of adesd 
held sufficient. 81 Cal. .H8. 

An allegatioQ of non-payment held •dO* 
oient M agaioat general demurrer. SI Cal 
60. 

Eu:h connt of a complaint mnat state a 
cause of aotion and be enmplete in ilaslf, 
without relerenoe to any other ooont. 81 
CaL 127. 

A complaint for an aeconnting, and a te» 
porary iujunetion ag»insb a sale pending ths 
acconutini; in a trjst eontrovaray, beld suffi- 
eicDt. BS Cal. 177. 

Several traota of land may lie inolnded ia 



xtst cAused by pleadmg Uiem in a«>aiBt 
lonnte should be paid by plab)ti£ 81 CU 



127. 



CU 



An allegation of fraud, in general tana^ 
preienta no issna of facta, aitber in a civil at 
criminal case. 81 Cal. ISa 

The words "wroaglnlly and aoUwlDlly' 
are oonclnsiooa of law, and teoder no i«M 
of fact. 86 Cd. 633. 

In an action to enfore* an aooonntiBi 
from a truatae, ao allegation of fraud is nB> 
neoeaaary when the trnatat baa denied (bs 
truat 81 Cal. 328. 
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A oopy of the nota uinex»d to the com- 
pUntu Kn eihiliit fornu put of tlie coiu- 
piiiDt. 82 OiJ. 602. 

A mitten contract mk; 1m shown to have 
(Men modifad by panil. 77 C&l. -llS. 

Wbers & TBuilor reFiue* to cooToy, tha 
tcdiIm nuy tre>( the coatnct u at ka sail, 
■nil recornr Inch the nioney which hai been 
uiil, without alleging aotice of rewiuiou or 
deauail. 83 Cal. 5t!«. 

A KimplBiDt against a jnatics of the peace 
for fiUe impriaonmsot for coateitipC must 
aUeza a waat of joHsilictioD. S6 L'«l. 633. 

When the complaint ia good, and tbe an- 
■wer discloses no Jetenae, jodgnient on the 
pleadings ia proper. 86 CaJ. 31S8. 

It aeeina that the statute o[ traaiU is a 
natter that mast be pisaded aa a defense. 
77 Ctl. 330. But aee 70 Cal. 626. 

A complaint which alleges a request to 
npead money, and a compliance with the 
request, held sufficient as against a general 
deinnrrar. 86 Cal. 91. 

An amended complaint as afiainst the 
itahite of limibition relates back to the 
date on which the original complaint was 
filed. S2 Cal. 654. 

In an acLioo on frand for the rescission nf 
a oiiitriu't. and restitution, held that it did 
snC state facts sufficient to constitute a canMi 
ofsL-tion. SSCaL 193. 

A complaint on a special oonttact may be 
amended into an action of assumpsit. 82 
Cal. 250. 

In a suit on a gvuitim meruU, the special 
coutrsct is admissible in evidence as the 
itandiirj of ralue, or as proof of any fact 
necessary to the recovery. S2 Cut. 250. 

A complaint atoting the payment to the 
defendant of a sum of mnuey, for which 
money the itetendant remains indebted, neerl 
not alleiie an a^eom^nt to repay, since the 
Uw implies snoh a promise. 82 CaL 209. 

A complaint is uo^ demnrrable bei:auiia it 
doHi not show that the canae of action is not 
barred by the statute of Umitadoo. 82 CaL 
209. 

' In an action against a bailee, an alienation 
of nnn-payment and refusal held sufficient. 
82 Cal. 88. .„ „ 

IIL DEinrBRZB. 

Immaterial matter which might be left nnt 
oF tlie pliiadiiigs cannot render it ilemnrrable 
for ainliiguity or aiiuertainty. 82 Cal. 29J. 

A demarrer that the complaint is nncer- 
tain. amliigiinus. and nnintelligibia must 
^ow that the complaiut is bad in each of 
tfaESe distinct respects, or it wiU bd over- 
nUd. 82 CaL 209^ S7 Cal. 246; 87 CaL 
45:t. 

Uncertainty doea nnt incldda ambiitnity, 
Imt refers to the uncertainty defined in the 
Uthoritisi. 82 CaL 200.- ' 



that the complaint does nut sbite tacts snIS 
cient to constitute a cause of action. Si 
Cal. 523. 

If a demurrer ia well taken on nn; ground, 
the appellate court will atBrin tlie order 
eustaining it, regari11e<ia of the reason which 
the trial conrt has assigned therefor. 62 
Cal. 46. 

An objection that the defenses are not 
separately stated cannot be reatheil liy de- 
murrer. The remedy is by a mntior to strike 
out, or some other appropriate proceadiniL 
63 Cal. 348. 

A demnrrar for ambiguity must point out 
the matter objected to. 68 CiO. 277; 1)9 CaL 
165. 

Where there are several coanta, a general 
demurrer will be nverrule,! if any count b 
sufficient 69 Cal. 133. 

It seems that wi error in overruling a de- 
murrer for misjoinder is not groniid for a 
reversal, where no injury is apfjarent. 70 
CaL 36S; 71 CsL 183. See 71 Cal. 541; 72 
Cal. G55. 

An objection for iosufflclency of descrip. 
tion mnst ba taken by siiecial demurrer. 

70 Cal. 660. 

A eomptahit may be inartiflcially drawn 
and yet good even against special ilemnrTer. 

71 CaL m 

It is not a ground of demurrer that two or 
more causes of action are impropeily united 
inoneconut. 73 Cal. 187. 

Ad objection for misjoinder cannot be 
mode for the first time un appeal. 73 CaL 
394. 

A demurrer in equity for " stxlsneu " may 
be reached on the grooiid that the complaint 
doea not state facts enfficient to constitute a 
causa of action. 73 C.d. "S3. 

A complaint sufficient, but imperfect, can 
only be reached by special deuiurrar. 68 
Cal. 57; 71 Cal. 165. 

CoinpUiDt on foreclosure of mechanic'! 
lieu held sufficient as aganst general de- 
murrer. 70 Cal. 614. 

A complaint allsiEing a nuisance and d*m- 
Hges for several distinct injuries therefrom 
must specify the dani^ee for eacii injury, or 
it is demurrabls. 70 Cul. 161. 

The prayer of the complaint is not gronnd 
for demurrer. 71 Cal. M. 

Objections for misjoinder or nun.ioinder 
are waived, unlets taken by daumrrer or 
answer, 71 CaL 657. 

A defendant hua an ahsiilute right to 
imend bis demnrrar bedire tb.: trial of the 
issue of law thereon. 72 Cal. 520. 

The defense of the st>tnto of limitation* 
cannot be taken by demurrer, except it 
clearly apprara on the lace of tlie com- 
tdaiiit 72 Cat. 6M. 

The caption of a complaint held not cavM 
tor demurrer. 72 Cal. 613. 



Goot^lc 



1<S 

Complunt 
whftt [lurpcwa, oc wiU be aoibigaoiu. 74 Cttl. 

Where « demarrer to bq Koswer U erroae- 
oatly lustaitieJ. ui<I the aiUH'er U kmeDiled. 
•asU BinenUmsQt wkirsi thn error, aaleji tiie 
ktneDdeJ Bti^Ker couiista of a different ile- 
fenia. OS L'id. 31S. 

Error iii ot-erruling a apecud demnrrer a 
not canae fur reverta.1, where each error is 
vithoat pr^jUiUue. 72 Cal. 556; 71 CaL 1S3 
(iD BankJ. 

An urror in Dvermling a demurrer ie Cured 
when tlie party auieii>l9 to ooaform to the 
cbjectioo. Ibl'Ad. 519. 

Olijeclion thiit the coniplaiat a coatradic- 
tory inuit Im taken byapecial demurrer. 77 
CaL 1<JJ. 

All objectinn that the complatat is in gome 
matters contradictory cannot be reaobed b; 
general demurrer. 75 Cal. 633. 

Olijectiotia to a compluint for nncertaiaty 
aa to time mii^t be taken by epeoiaL deiiiur- 
rer. 77 Cal. 575. 

A demnrrer (or ambiguity will not lie for 
not iiiecifyiiig the itemi of an acooant aued 
npoo. The remedy ia to deinaad a copy of 
the account. 77 C'ul. 1S4. 

The o nimton in a complaint to allege the 
amouiitot damagui dona uotreuderit demur- 
rable i[ it contnias a prayer for a ipecific 
unount 78 CaL 4!)0. 

An objection to the compliint for uncer- 
tainty cannot be taken for the fint time on 
appeiiL 8iiCaL191. 

When Bu amended oompLiint i> filed, error 
in paasing on the original cuuiplaint i« waived. 
86 C<L 445. 

The tiling of an amended complaint obvi- 
ate! all error* in tlie ruling aato the original 
comphint. 86 Cal. 445. 

A compUint cannot be demurred toon the 
gTonml that it duea not ahow whether the 
eanse of action waa barred by the Itatute of 
limitation. 78 Cal. 150. 

Ambiguity in a complaint in regard to 
a matter which aeema beat known to de- 
fendant ahould be dieregarded. 78 Cal. 



An answer denying i 
immnterial matters is bad on demnrrer. 78 

A complaint Against a sheriff held not am- 
bignnas in showing the capacity in which be 
ia sued. 79 Cal. 600. 

Where some oF the plaintiffi have author- 
ity to sue, a demurrer to a complaint that 
pUintiffa bad not legal capacity to sne ia too 
broad, 84 Cal. 48U. 

A complaint held to be demnrrohle because 
it did not state how the plaintiff was dam- 
aged, and for misjoinder of canaea and of 
partiea. 79 Cid. 20S. 

The objection that the plaintiK aa apeeial 
adiainiatrator, bad not tb* legal eapMi^ 



tn sne held not gnwnd for damnnv. tt 
CdL 267. 

A complaint which anticipates as n- 
pected delenaa viiilates a plain mla of [dead- 
lug. and ia lud>le to a special demumM-. 10 
GO. 672. 

In testing a compliint by a demnrrer for 
uncertainty, the cuniptiiiut lu a whida must 
be read and conatruail together. Hi CaL 
619. 

The remedy for a misjoiniler of two csumb 
□f action ie by deninrrer, und not by uiotito 
to strike ont 65 Ual. 1. 

A demurmr for mi-<jninder or for want of 
capacity to sue sh.iuld be apucific or it ii ilk- 
■ufficient. 81 UaL 489. 

The Bubmiaaion of a demnrrer witbaot 
argnment ia not a waiver of any oUjeotiiw 
-raued thereby. 80 CaL 505. 

A complaint to ceoover for money eipeodad 
at defendant'e inatuice and reqneit, bat 
which faile to giie any date, ia deinnnahls 
for uncertainty. 82 Cal. 210. 

A general demurrer caonot reach men 
HeFeota of form or uncertainty. 82 CaL 
602. 

Ambignity and nocertainty are leparala 
gronnds of demurrer, and i[ conjnined, tb( 
pleading moat lie derettive on each ground, 
or the demurrer will be overrnled. 87 QL 
245; B; Cal. 4:>3. 

The point that the compliint does >ol 
ahow the capacity to bus cannot be ttkm ad- 
Tantage of by demnrrer, but only by auawst. 
87 C^ 453. 

Sufficiency of eomplnint against an tdaiiA- 
iatrator by a creditor of the estate. 77 C^ 
184. „ ^ 

IT. CnOSB-PLBADINaS. 

A croaa-complaini held improper in a >wt 
by a vendor againal a vendee in. ejectmeat. 
72 Cal. 1. 

Where the facta alleged in a cross-com- 
plaint are admitteil by the croai- complain- 
ant's answer in tha same cause, a trial o* 
■uou iaauea i» whuljly uuaeoesdary. 87 CaL 
413. 

A oASse of action dieging agreement {> 
convey may be set np by cross- complaint n 
ejeetment. 77 Cal. 427. 

There ia no oocaaton for a crosa-eomplaial 
in an ordinary action to quiet title. 83 CaL 
589; 83 Cal. 613. See &1 CaL 167. 

A oroea-oomplalnt for a tiMsp^us nn land 
and dimages is held anfficient. tM CaL 277. 



ooinplaint lortrespaason land nuf 
1 a enit for trespass on penoDM 
property, where the trespasi of land reli 



be tiled ii 



depended oo or atfecteil the trcspHS 

charged lu the MO^biat. tS8 UaL 227; B9 
CaL 616. 

The parttaa OMn^ in the cron-oomplaial 
must be tbe partiea'to the original actios. 
The fact that one eMse gC action ia joint v>^ 
the other several raii<I,ar» a cra6S-coin{iUw* 
imprt^ar. W CaL 414. 
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plaint u preBnpied to ha dooied. 69 L'aL 
133; 73 Cal. 154; 80 CftL 146. 

A plaadinft rnUsd b; both partiei ■ cron- 
- mpuint. IjDt which is in reality bnt an 



[iswer, need nut Iw d 






OBCaLQIS. 

Jndgment oi the plaadings ii impropir, 
wh«ie the irou-complaint, thongh not ma- 
•wenttl, ii inuoniutflnt with the material 
•ll«gatiODa of the coupUinL 09 OiJ. 13:). 

A. |>le--uling stjieil '^antwer to crow-eom- 
^aint," where tbera i« no arou-cumplaiat, 
miut bo disregarJed. 72 CaL 297. 

In an action (or damagea aountling in tort, 
» eroae-coioplaiut i« inadmLaiible. 76 C!al. 

When the Utt«r part of an an*wer ii realty 
compiaiut, affirmatiTe relief may Iw 
1 to the dufandanta thareon, rt'Ennl- 
af what the pleading ia called. 77 IJal. 



121. 
A deft 



^feiiM allHsd aa "by way oF 
int" will be coiutrasd again 









complai 

Sleailer, and treated merely aa 
a CaL 2o2; SO C*l. 146. 

A defeiidant who baa Sled a eroea-cn 
ia not entitled to judgment on the pit 
if th« anairer of the plaintiff itatua (acta 
which are iucon-'iatant with the allegatinDi 
thereof, and which, if tma, would defeat the 
riRfat oF the ileFeiidaat. 69 Cal. 134. 

Croaa -complaint defined and diatin|nii*bed 
from ma answer and ooontarolainL 77 Cal. 
121. 

A (3tHa-coin plaint ia proper in an action to 
■aiat title, whan it aselu to enforce an equity 
•gainst plaintiO: 87 CaL 266. 

A pleddinif muat apeoitically ahow whether 
■ntendeil aa a crDaa>coni plaint or an anawer. 
If Dot, it wilt be oonitmed aeaimt the 
{deader. So held where " for a farther and 
•eparate answer the defendant file<l bin enwi- 
oomplaint, and atlegea^" etc 79 Cal. 262; 
M Od. 147. 

A ao-called croaa-complaint which ia only 
a repdtitinn of the anawar rcquinu no denial. 
80cUl.27l. Bee aim 69 Cal. 618; To Cat. 154. 

In a auit tu qniet title, where the defend. 
•Btrelieaon title inhinueU, a croaa complaint 
ia aaiiecHwary, and niay he atricliea oui 80 
00-237. 

A cmas-cnmpLtintaaanot beiet up against 
a Ten. lor who aaei for poaaaaaian after for- 
Imtare ot cnntract, 11 UaL I. 

A emia-CDin|jla:o( aettinft np the atatnte of 
limitation eiiala in ejectment auita, and the 
*onrt miiat &ml thereon. 84 CaL UI. 

A in*OM. CO in plaint ia proper in a divoroe 
■ait. 82 Ual. 413 

Sea PAKna. 
V. SntiKina our. 

An o1>joction tliat eeparate defenaet are 
■ot eepmtely atated nay be reached by a 
MDtioD to atnke ont. 68 OaL 848. 
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Sriking oat ii not the remedy for a defeot- 
irely atated material averment. 76 Cat. 299. 

A motion to atrilca out certain ileoiala 
may be overruled becanse of )|reat delay la 
making i^ amonnting to a waiver. 77 CaL 
679. 

A notion to atrilce ont an nnverified an. 
awer to a veriSeil complaint ahould b« 
granted. 78 CaL MS. 

The remedy againat changing the natni* 
ol the action by amenduient ta by a motion 
t« atrike from the tilet 7S CaL 9S. 

Improper tnatlar in an auawer may b* 
Stricken out on niotioii. 78 CaL 93. 

VI. Answkiui, 

The defense that the conaideration tor a 

note ia illeg:)l must lie apeciGcally pleaded, 

if not apparent frum the cumpliunC. 68 Cal. 



ia preanmed to be denied. tI9 Cal. 133. 

Under a general denial to a mmplaint for 
gooda Bold anil delivereil, proof that Um 
debt ia not yet dne ia admioaibla 69 CaL 
83. 

An anawar to a anit nn a written inatm. 
meat aet ont in hoe m-Ui admiU iU due ei- 
ecntion onleu tiia denial isverilied. 71 CaL 
39.t. 

An answer couched in conclnaions of law 
is insulficiaut to raise in issue. 71 CaL 126. 

An answer to a snit nn a promisaory note, 
denying that plaint itf " is the holder thereof, 
atatea merely a conclusion of taw, and raiaei 



2 CiiL G 
The defense of advema p<M 



ight may 1« aet up liy citing 

the section of the Cnis of Civil Praaednre 
under which the right waa acquired. 72 
Cal. 698. 

In a auit over an ea'ciuent, the defense of 
the atatuto of timitatinu tiiaat be made di- 
rectly, and not by iui|ilication, either by 
citing the appnipnate Mtution of the cod«^ 
or by stating the lacti ehiiwing that the user 
ilaimof 
rnpted. 



eil n 



ri^ht, and waa peauaHble, nnintam 

open, notorious, and exclusive, snd 

tained with a kiiiiwteUge of the original 
owner. 72 C«L 7o. 

A partner-tbip debt cannot lie aet np a* 
counterclaim against an mdividual demand. 
72 Cat. 224. 

Facto, and not mere conclosinng of law, 
should be aUeje.1. 79 CoL 410; 81 Cal. 142. 

A anpplenienlal answer ia invalid unleaa 
filed by leave of court 72 CaL 2-J4. 

A ounnterclaim is invalid unless it existed 
in favor of defendant whan anit was t>^an. 
72 CkL 224. 

A oonnterclaim may Iw set Up *« a defena* 
to one anit even though a suit oo anch coan- 
terolaim has Imso alreaily liegnn by a sepa- 
rate BOtiOBj hut in and oaae the •wuitw 
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olMmant a not eatitled to jadgmant. 
Oal. MO. 

A deiiinl of > eoDolasion ol Uv nUei 
bras. 73 Cal. 209. 

Whera the Ikcu illegeil in the oompUint 
•re preanmably witliia cIm knowlftdgo oF ths 
deletidant, lie innit ii,n«wer tbeui poiitivaly; 
and a deiiial, on information and baliof, will 
be treateil u evaaive, nnd in ancti caaa jndg- 
meiit on the pleaiUii^i it proper. 74 CuL 39H. 

A aeparate eqiiitubU defensa, tanned a 
'*aroM-ooin plaint," mny be tr«at«d ti pai 
of tbe aiiiwer, and not ai a croaa-camnlain 
7S Cal. IM. 

Ttie aulGc ency ai to form of an atuirer 1i 
way of ati eBloppel ciiinnt be reviewed <: 
appeal when it wna treated on the trial i 
nmaienC. 7U Cal. 'J.'lO. 



When it ia apparent that there la bnt one 
MiDM of actJDU tor aevernl eoants, a finding 
on only one ooant ia gnfficient to inpport a 
Jadginent Ttt Cal. 127. 

It ia not error to refun leave to amend an 
anawar on the eve of tlie trial, After the jary 
have attendeil. 7S Cal. 3S5. 

A BBuentl denial (auvoii&ed), qnaJiSed by 
"aucli aU.igatioua aa are hereinafter a>l- 
mittfld," will not eontml an affirmative ad. 
miasion of the facta cooatitaling the mum 
of action. 77 Cal. 45. 

Where a caae is tried on the theory that 
eerlain iaauea oiily are in oootroveny, it ia 
ton lite t« inaiat in the auprsme court that 
other ieinai were in i1i«pnte. 77 Cal. 425. 

No defeiiM not pleaded can be conaidared. 
8tCaL239. 

A dsfendant relying on the atatate of 
frauds ii>uat plead it. 77 Cal. 330. But aee 
79 Cal. S2e. 

Error iu refnaing tn allow an sinendmant 
to an answer la barmlaji, where all tbe evi- 
denoa tliat could be laCroduoed under auch 
Ameudnicut wai admiltad, and ahowa no 
defenae. 77 Cal. Ii9. 

'1 be fact that the new matter aet np in an 
amendment to tbe answer waa known ■( all 
times to defamlant in uo reaaon againit al- 
lowing it 77 UuL 102. 

A atipnUtion may take the place of de- 
nial* ill an *u*wer. 78 OL 6*^. 

All tbe Bvernieuta oi the anawar to a com- 
plaiut >n interventiou mnet be preaonied to 
b^ deiiieil by tbe intervenor. 78 CU. 144. 

All allHg^ition that the defaodant has been 
injiireil by tbe iujunution granted in the 
anit, and prating (or damages, is improper. 
Suuh matter U only pniiier on a auit on the 
iumiiclion bond. 71 Od. 95. 

If the plaintiff relies on a contract within 
tha atstnCe of frauds, a denial of the con- 
tract rfciaaa the quiutiua of its validity. 79 
CS1.02S. 



A denial on the ground that defendant 
hiu no information or belief relative to aa 
altaged paragraph, and for tliat reaaon deny- 
ing nil and singular the nllegatiaus coutaioel 
in Buoh paragraph, helJ lulficient. 79 CaL 

Where two allegatioaa in the same eoant 
are iu consistent, the defendant may anaww 
one, aod leave the other nauoticed. 89 OtL 



raurrer. SO Cai 320. 

A general deoisl to an onTcrificd eoai- 
pliint pnts in iiaus every allegation tbenet 
81 Cal. 127. 

A iiirre dnnial of indelitednesa ie a deiml 
of a mure legal conclusion, and raiaej no is- 
sua. 67 C^iL 444. 

In an action to qniet title, the defend- 
ant may show np wbstever interest he haa 
in the land, legal or equiUble. 81 CaL 
127. 

An answer showing an intereat depending 
on a cnndiCiou precedent mast allege tht 
per forma II oe of such coudition, or it il de- 
mnrralile. 81 Cal. 1Z7. 

Tiie defense that another setinn is pending 
between the parties for dissolution of oe- 
partnership ia invalid iu a suit to quiet titlak 
81 CsL 127. 

Where an answer in slander admits that 
Uie wiirds apolcen were false, no fnrthet 
proof of Uicir beinf faUe ia necessary. 81 
Cal. 302. 

A pi tin tiff ia not required to reply to any 
"^ defense set up in 



1 where 






fluence is claimed therein. 80 CmI. 8S. 

Answering an amended coinpUint waivea 
the olijeauon that itoootaiuod a new cause of 
aotion wbicb arose after the institution of 
the suit. 62 Cal. 604. 

The right to answer an amended pleading 
ia one ot which a party cannot be depriveoT 
Aineudeil pleadings must be served upon a 
defaulting defendant. So Cal. 393. 

'"''le court has discretion to allnw an in- 
inor to amend his complaint at the trial 
85 U^l. 4S8. 

It seems that when a party ia sued as M 
oriifinal promiaor in OMtiuipiil, when he it 
really only a guarantor, that he need not sat 
np this fact in his answer, but may aho<r 
tha same under a general deuiaL 81 CaL 
280, 

Original anawer ia not admissible at evi- 
deiiee. 63 rU. 460. 

Answer held iiksufficient, if merely eondn- 
siousof law. 71 Cal. I2U. 

An answer ia unauthorized when. 72 CaL 
297. 

lave to Bis supplemental answers mky 
n condition ci paying tweuty doUaa 
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Biipplsnwnta] ansirsr ia invalid, OdImi 
Bhd lij luTa ol eoart 72 C&1. 224. 

Qndilied uuwan conatrued. 77 Cal. t9S. 
Bm Goabihtt; Interpleadsb; Ihtkkvbm- 

, TIL AmHDiMaT at Tuuomaa, 

\ A toniplaint cannot be amendad b; the 

I trid Cnort pending ui appeal nr after the 

can has l>ena di^cided ogniust the appellant. 
I NCal. 6M. In inch CBM m writ £.f piobiLii- 
I tion lies. M. 
I Niircu tiie jndgment affirmed be altered 

VKtuide. T2Ca]- 16). 
Where the coniplamt u amended, the de- 

I eTca plead the etatQta of llmitatioD*. AS Cal. 
■< S». 

' Ailditlnnal partial may be broaghC in by 

tmtuclmant. OS Cal..419. 

Id aruwer which has been amended ii in- 
tdminible aa evidence for plaintiff. US Csl. 
466. So of camplaiat ametideJ [71 CaL 
lieiasevideDce for defendant. 

Ameadment to pleading ia generally within 
Bie di-cretion of the trial oonit 6% CbI. 
a»: 76 Cal. 11 1 80 Cal. 440; 81 CaE. 81. 

An iaformitinn cannot be amended at the 
bwl. 69L'al. 1S4. 

Where general leava to amend is siven, 
additional partiea may be joined. 70 Cal. 
fffl. 

Amendment to answer may Ira made at 
U; time, even at eloae of tr al, on leave of 
Mnrt 70 Cal. 374; SO C;il. UO. Sb, aLui, of 
eonipUint. 75 Cal. 619. 

A refuml to allow defendant to ameni 
aet in rwpect to new matter, held not erroi 
TU'^I. 386: 76 Col. 356; 76 Cal. 11. 

Aioendment to statement on motion for 
■ew trial held not presented in tim& 70 
Cal. H8. 

Ths conrt may allow a aecond amendo 
BBnipUint 73 Cal. 650. 

Amendments setting up new matter he1< 
Bot tn change the nature of the action. 70 
CiL M7. 

Tiie cnnrt may refuse to allow amend- 
■aento daring trial. 71 Cal. 6:(7. 

Aniendineiit to complaint waives error in 
nsiainiDg a demurrer thereto. 71 CoL 541. 
A JDilttment may be amended in peculiar 
eases. 7 1 Cal. 68fi. 

Wlien a judgment ia reversed For insulli- 
eieiii/y in the pleading, the party will be al- 
Weil tn amend. 86 Cal. .122. 

A demurrer mny 1>e amvuded as a matter 
a course. 72 Cal. 520. 

Tiie retarus showing service of aummoni 
may be amended at kny time iu a juiitice'« 
eourt 72 Cal. 562. 

Affidavit for attachment cannot be 
iuendnd. 72 Cal 491. 






I ktipulatioii. 
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Amended complaint ai to original partiea 
dates from commencement of action by rela- 
tion. 73 Col. 452. 

An ameuitmeut to statement for new trial, 
if adopted, may be preaentad to the judj^s 
for setllement, within any raoaonabU time. 
73 Cal. 475. 

Statement on motion for a new trial m»,f 
be amended under section 473 of the Code jt 
Civil Procedure. 73 Cal. 205. 

Pleadings mny be amended pending mo- 
tion for a nonsuit. 74 Cal. 191. 

Pleadings may be amended l>y striking ont 
the name of a port/, without a new tiling. 
75 Cal. 360. 

The eulistitation of a legal representative 
Tor a deceased party by auegetition require*, 
no amendment to the complaint, but in such- 
case the ni'der is part of the judgment roIL 
8G Cat. 658. 

The allowance of amendments is in th» 
discretion of the court, but anch discretioa. 
onght not to be exercised in favor of oa nn-- 
coi.sciouable dcinaud. S6 CaL IU. 

The court may permit an answer to be- 
amended after Uie jury is impaueled. 86. 
Cal. 416. 

It aeeniB a notice of intention to move for' 
a new trial may be amended by leave ol 
court. 75 CaL 650. 

Proof of BBrvice of Bummons may be- 
amended after juilgmeut. 75 Cal. 213. 

Refusal of an application to ameiiiL an an- 
awur at the trial, so oa to prevent a jadg> 
metit on the pleading for insuffiuieucy ol 
denial, held error. 85 Cal. 518. 

Alter leave to amend a sufficient com- 
plaint, the plaintiff baa the opwm of net. 
amending, and in such cose judgineiit by d^ 
fault cannot be taken against him. 76 CaL. 
301. 

Amendment to statement on mi>t[oa for ■. 
new trial, how mode. 76 CaL 604. 



579. 



held improper. 



3 CaL 



The addition of new parties defendant ia. 
an auiendment of pleadings in the matter of 
substance, which opens the default oa tha 
oriviual pleedinga. 86 Cal. 393. 

Error m filing nmendment changing natnre 
oF action can only be reached by motion to 
strike from the tiles. 78 Cal. 97. 

lb la always within the discretion of the 
court to allow an amendment to the ansu'er, 
detailing more folly the facta on which tiie 
defeuse reliea. 85 Cal. 90. ^ 

Amendment should be allowed with great 
lilierality, but not whea.it could not alfect' 
the result oF the trial. 77 CaL 73. 

Pern.iasion to amend an answer at thtf 
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PLEADINa— PRAOnOB. 



Amendment to proceed ingi or pleadingi 
Is Urjfely JiKretionary with the cuart. Si 
Cal. e02. 

Whan a demurrer ta complaint it mi- 
taineil, the pUintiff mnit obuia le'ive to 
Amend, or have judeoieut entered uaiiut 
liinL b2 C$1. 639. 

Sea Detadli'; Pucmca, 



PLBIMJS. 

The f«et that »tt«r dalivsry the pledgf.r 
.'SnUteit in taking care of the pmpHrty will 
not invalidate the lien m agaiiut oteditor*. 
•71 Cal. 21*. 

A mere agreement to pledge. wtthoDt de- 
'lirery, does not constltnte m pledge in favor 
.«! anyone. 71 C±l. 331. 

A pleilgee in an action against a aheriff to 
> recover the pledged property oan not avail 
I biniaelF iiF a title acquired anlMequeut to the 
. l«»y. 73 CA. 628, 

A pledgee of stock can retain it nntil his 



Jnire title under the staCate of limitation. 
3 Cal. 302. 

A pledgee of perHmal property has the 
fight of possession until the delit ia paid- 74 
Cal. 250. 

The lien of the pledgee is e^itinguished 
irliea a tender of the amount due ia made. 
74 Cal. 250. 

A plea of tender in the matter ia good, 
■without bringing the money into cnort, anil 
a previous relusal to pay cuts do figure. 74 
Oal, 250. 

The pledgee ia liable to the pledgor for the 
depreciaticiD in the value of the property 
after a tender of payment, 74 CaL 250. 

The liab.lity of the pledgee may be en- 
forced in trover <w by a bill of redemption. 
74 Cal. 260. 

The pledgee of a promissory note eiecnted 
Vithont consideration can only hold tlie 
maker for the amount of the debt for which 
it waa pledged. 7S Cal. SG. 

The unanlhoriaed nse of personal property 
«s a pledge may bo ratifieiL 76 Cal. 171. 

Wbare'a pledgee pnrohaaes the property 
ut a sale with the koowledge of the ploJzor, 
the latter may treat the transfer as valid, 

Erovided he does so within a reasonable 
ma. 77 CaL 267. 

An election to regard the aale to ttie 
nladgea aa valid or invalid cannot after- 
Wards be retcindsd. 77 Cal. 267. 

attachable for want 
79 CaL 



Fledged prourty ia 
. tt eontmuoos cbaoge ot 
192. 

In an action tor the ooorenrion ot articles 
^•dged, the indebtedness leoared by the 
pledge i> a proper set-off. 79 CaL 273. 

A finding that the articles described in 
the complaint were pledged ia a sufficient 
^Me^ptioB ia theAmbogs. 79 CaL 273. 



An attempt t« pledge anotlier's nrt^atty 
without hit knuwiedge crsaMs no lien. SI 
CaL 100. 



Ostensible agency can only ba inferred 
irum the ratiflotion of aimilar acta of th* 
agent, til Cal. 106. 

A pledge of stock of a decedent in a hoow- 
steail asMmiatioo may be foreclosed withont 
presentition of the cUim against the estate. 
S3 CaL 410. 

The tale of pledsed property by Os 
plrdgsg most be made like aalei under el* 
eontlco; authority to waive statutory ». 
quircineuta mutt be strictly construed. SI 
CaL 199 
See DabiTBRT; FoxiOLOSiTftt; I!<tibvbi> 

TtOM; LiaK; StT.g; SrATUTia o> Fradw. 



Fonrrs ahd AUTHomrrBS. 

Set AppKaL; Fradtici, 



FOLIOS OOVBT. 



POUOB VOWERO. 



FOSSBSSIOir. 

See AsnRBi Posskssioh; Ejbctmsnt; ftm- 



FOSTPOiraiCKVT. 

Sea Aoexot; Comuniuxjs; Ckimihal Li«. 



PILA.OTIOB. 

After a luit haa bean ^ad and submittal 
it eannot be diamiaaed- 6S CaL 246. 

A nonrt may stay all proceedings sfUr 
trial, nntil the incceBsfnl party pays the jar 
ora and reporter's fee. 68 CaL 199. 

A jndfia who tries a case for another m»y, 
while oat of the county, grant an order *i- 
tandiug the lime to prepare a atateuMnk N 
CaL 638. 

An aotioo will not be diatnisMd baous^ 
wlwn oonawnoMJ, anothac meb aotus **■ 
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pemlin", if inch Bctioa 

aiiueil iiy itiiiiitfttioD. (iQ Cal. 637. 

It ii an aliuM of <liM!retion to refnie to 

Kriiiit an aiuwer to Ix Hied after atatutory 
IK, when m ■Ii|iiiUtiDO to that effucC hftiL 
Um •i8oe<l, bat ont liled. 71 Cai. 4G1. 

Wbeii the last <Uy in ■ atipnUtiun fnll^ on 
aSiiiid»y, itiacluilM Uoailay. 71 t'aX 461. 

Where the reeonl oa appeal doea pot ohnw 
any nbjactian tn the mode of procadtire, it 
will be preaumeJ to haTe heea coDienCad to. 
TICaL 223. 

A motioD for noTuoit miiat ipMify the 
CrnoniU. 74 Cal. 630. 

Wbcm a oanae U aebmitted on briefa, 
poiata not made in (he openiiip; brief may be 
tonwdered ai waivwt. H CaL II. 

Parties cannot, by agreeioK <KI a ntatemvot 
•I facta, invoke the aid of the oanrt on moot 
qnationa of law. 74 CaL 430. 

Ad objection to a qnsatioD that it waa ir- 
lelaTant and immaterial held lufficient. 74 
CaL323. 

An order rehuing to allow an amendment 
to % atatement, on the gronnda of aocideut 
ami mistake, will not be reveraed, when tlie 
eriilmce aa to inch acoideut or tiiutaka ii 
eonflictliig. 73 Cal. S50. 

A defendaut who appean (pAoially to 
•trike ont a compUiDt, and aaka inr an ex- 
teniioD of time niitil Uis motion ia decided, 
(toea not waive lervioe of •nmmooa, 76 Cd. 



887. 

Jndgntent on the [desdinga ia proper, where 
the aniwer deniea merely ft oouuloaioD of 
Uw. 87 Cal. 443. 

Where a contract for aale ia reacinded by 
the vendor, no demand i* neeeaiary to re- 
eorer l»ok from him the pnfohaac money 
paid. 87 Cal. 443. 

A eootracC for the sale of a farm (or a oer- 
tain MBsa, and one half of so mncb additional 
as it csin be resold for, does not rsqnirs an 
actual resale to ascertain the amount of the 
purchase prios. 87 Cal. 461. 

The nou- insertion of defendant*! tm« name 
will not rendar the jndement subject to a 
collateral attack. 75 Cal 134. 

A trial cnnrt that has jnriedictioa can- 
not act aaide ita own deciaion. eioept aa pro- 
Tiiled by aUtnte. 7B CaL 696. 

Orders nr jnilgment' improTidently made 
niay be set asidr; bnt that anch was the fact 
mntt be iffirnistively shown, otherwise the 
tctiiiD will be annnllad on eertiorcui 76 Cal. 
M6. 

A petition tn supreme conrt to Mttle a liitt 
ot exceptions inaat Iw speciKo. 76 Cal IKU. 

A refiinaJ to dismiss an action bei'aiiie 

fa ""t a« abuse of discretion. 76 Cal. 257. 

Where a case is mnde nat at variance wilh 
that of .the complain^ the objectiou ihonld 



nCB. HI 

be to the evidenoe, or by a motion for non- 
suit apecifying the grounda. 86 Cal. I. 

A Doart may refuse to permit an amende^ 
aniwer to be tiled, not sabatantially diSer- 
eut from oue already made. 78 Cal 1 1. 

Service on attorney by mail can only b* 
mode in accordance with the atatntcs provid- 
ing therefor. 76 Csl. CIS. 

Section 581 of the Code of Civil Procednrat 
relating to entry of judgment, ooostnied. 77 
Cat. 468. 

An entry in a dlerk'i register iloea not. 
constitute a diamissaL The action is not 
diamissed, ae as to deprive the court of eon- 
tm], ttntil the judgment haa been eutered. 
77 CaL 83. 

When a demurrer is overruled, and tim« 
to answer is given, Dotioe of the deciaioii 
must be given, and auch time date* from th« 
date of the notice. 77 Cal. 160. 

Any order obtained by meaui of artiftee ot 
trick may beast aside by the court. 77 CaL 
83. 

Orders setting aside defaults will not be 
disturbed except in oases of gross abnus. 77 
Col. 150. 

Couniel have a right to read all the plead- 
tnge to the jury, and cannot be restrained by 
tl)B conrt from disuDwing Uie MSB in all its 
bearings. 77 Cal. 410. 

A atatement for a nonsuit " that i^intiff 
has failed to prove any allegatioo ot hi* cmo- 
plaint." ia snfSoientty apscifie. 79 Col. 82. ' 

A motion for a nonsuit on the srounda d 
plHintiff's failure to prove any ol the mate- 
rial allegationi of his complaint is iuinffij 
cient. 81 CbL 39. 

A motion for a nonanit that dnea not spe- 
cify may be disregarded. 80 Cal. 257: 79 
Cal. 200. • 

Defendants in an action bronKht by a aity 
need not verify their answer if Uie complaiBl 
ia not veriGed. 80 Cal. 67. 

Amendment to snawer held propeily «!• 
lowed. 80 Cal. 440. 

A judgment by defanlt ma; ^ "^ asid* 
nnconditinnally. SO Cat. 416. 

A nonsuit is improper where there is maj 
evidence tending to sustain aplaiuliff 'eoasOL 
81 Cat. 640. 

All the evidence admitted mnat 1i* consid- 
ered on a motion for a nonsuit. SI CaL 87. 

A motion for a nonimit may be renewed 
even after defendant has opened hii caMk 
79 Cal. 97. 

When the evidence for plaintiff tends to 
prove hia case, a nonanit shonlii not b« 
granted. 83 CaL 219. 

The cosea SI Col. 461 and 73 Csl. 26, that 
holil thnt notice of appeal can only lie served 
by mail wh^n mailed nbeie the )hti>oii aerv- 
ing it rosHles, are ovemiled, as biseit on an 
errfneous conntniction of aectious 1012 and 
1013, Code of Civil Pn«wlnre. ft! Cal, 674. 

A iwtirn answer may operate as an afl- 
davit of matita. 83 C^ 1:28. 
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PRACnCB— PRIVltBOto ObMMUNICATIONa 



Initanc* <rh«r« ralist ongbt to have be«n 
cr>Dt«d Frnm a jailimant by dsranlt od tha 
Jrotiiid oF exCDUble neglect. S3 Cal. 126. 

ApplioKtionl for oaDtinnaace nre 4ildreued 
to tlie loanil diMn«ti<Mi of the ogurL 83 
eu. 615. 

"OrilBrt" defined, m dUtingnubed from 
jndgniant*. S3 C«l. 2SS. 
■ A ruliag on the admiMion of evidence, in 
file ilxeaoe «l a party. viU not be deemed 
•xce^tedto. 83Cd. 23Jt. 

It it the duty of the eonrt, when only one 
tida it repreuntei), to Uubt on tlie beat avi- 
denee. S3 Cal. 2-26. 

Where ■ caM i* tried npaa tbe theory that 
ihe iMaea an properly joiiietl, nithont ob- 
fection, it il too Ikte to raise Qui objection 
te appeal. S3 C*\. 633. 

Duub«dience to a nritary'ii mI)p(enB, to 
lostify the Ktrikine ont nf a complaint under 
lection 1991 af the Civil Cude, mnit be 
dearly willful and intentional, S4 Cal. E2!1. 

When the evidenoe claimed to In insuffi- 
SleDt to justify Hie decision is specified in 
the atateinent, it ii preanined to eonatitate 
•11 of the evllence. 84 Cal. S05. 

A miBiIeecription of a defendant as " tx- 
tcDtor." inBte:id of admlniitrator, will not 
fUi-alidate a aninnioaB in an action to fore- 
close a street assessment. 84 CaL 27. 

A dedislonof Uiosnpri'ini oonrt is not ei-co 
Cathority, except on a p<iiut accanlly passed 
opou by the court, and directly involved in 
ibecaKi. 81 Cal. 113. 



motion for a nonsnlt. 82 ChL 577. 

Postpnneinent of a tr al on the gronnil 
that the defebdan t has been allows) to amend 
Ilia answer, so as (b require additions! wit- 
ftessei OD the part of the plaintiff, may be 
tefnaed. where the motion to poelpone ii not 
mpported by affldavit*. 85 Cal. 301. 

£xre|>tions not referred to in argument or 
brief will be considered aa waived. 9'2 Cal. 
128. 

A petition for rehearing mnst reach the 
Kanils of the conrt within thirty days after 
tadgment; mere filing within that time is 
dot euffident. SS ChI. 693. 

A Btipalstinn entered into hy mistahe may 
In set Bside under secMoii 473 uf the Co.le of 
evil Procedure. 82 Cal. S02. 

Refuea] of an application to amend an 
answer at the trial, so as to prevent a juilg- 
bient on the pleadini^s or inanfficiency of de- 
ftinl, held errur. 80 Cal. 518. 3ce also 8S 
Cat. ii3. 

An application to vacate a jndffment by 
Befaiilt is direeteil to the diecretion of the 
(nurt. Snch discretion ihonhl be freely and 
fll-erally exercised, so as to dispose of cases 
bn their sQlietantial meHte. 85 CtJ. IIB. 

The fact that a defendant and his attorney 
frere not prMent at the trial became they 
had DO Dotioe that it had bean set for trM, 



antil ton Uta tb bs pr«seilt, showi a wis tt 
excasable nesleet, so as to justify an ordw 
vaoating the judgment. S5 C^ lid. 

On a paUtion to prove an exception, lean 
will be denied i»here tht allegations of tti# 
petition are not established by a preponder- 
ance of evidenoe. S3 CsL 214. 

The court has disoretion to open a case W 
fore its final decision, so that a deed inad- 
vertently omitted may be introdnoed !■ 
evidence. 85 Cal. 6SL 

The court will prosnme on demnrrer thai 
private transaotiflbs have been fair and nga- 
lar, and that a deed was plsce.I in etcmr 
purauant to th« tWml of a ooatract, SG 
Cal. 68. 

A legal repreaahtative may be sobttitated 
for a deceiiwd party by snggestion. Tiis 
mqDErevnoaTnHndmeat to the pliading, bnl 
the order making it becomes part at tht 
judgment roll. 86 Oil. 653. 

A motion ta sat aside a judgmant bj dw 
fault, where there is no affidavit of meiil 
or no ezcnsB for doreasonable delay, is with- 
out merit. 86 Cal. 556. 

A motion for a nonsuit need not apeeify 
the srnuuda. where tha plaintiff's oaae is is* 
curable. 86 CaL 114. 

The discretion of the court shoald not b« 
exercised to allow amendments to a plead- 
inir, in favor of an unoousciouabla demand: 
86 Cal. 114. 

The court has discretion to rrfase toallorf 
a pleading to be amended, after a demnnw 
thereto b iB bean snatained. 86 CaL 697. 

A court may permit an answer to M 
■mended attar Uie jnrara are impanelad. SB 
CaL 416. 

Tbe verdict In an aouity oasa Is onhl 
advisory to the conrt until adopted. 87 Cst 
413. 

After the court sets aside a vefdiot in sn 
eqa ty case, it may allow both pirties to ia- 
troduce additional evidence, s; CaL IIS. 

It may be difHcnlt to itettne what is meant 
by abnw of judicial discretion. Ooenf tb* 
essential attributes is. that it must plainly 
ap|iear to effect injustice. 87 Cal. 4I3l 

An rtrdor enstaining a demurrer need not 
give leitve to amend, if leave was not r*- 
quested. 82 CaL 6.33. 

Where tbe persons are sned jointly npena 

int contract. Several judgments may IM 
ven. 82 CaL 677; TSCal. 254. 
See Com Ti nuance; DirACLT; DainsULi 
Flkadiho; TaiAL. 



FBITILEaBD OOKKDNIOATIOHfl. 
Sea BriDtHOit Ldh.; SiMnn, 



C^ooqIc 



FBOBABLB CAUffl-PROBATS LAW. 



m 
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PBOBATS LAW. 
I. Advinutkators ahd Exioutom. 
n. Claims auaimst Estati. 
IIL Hkikb and Devihen. 



IV. Pho 



I I'B 



, Fbobaxx Salkb. 
VI. Fliadinos and CoHaTBttcnoni. 
VIL Statuth o* Lihitatioks. 
TIJI. Vacahciks. 
iX. Si'BviviNa Fartnirs. 
X. MuiAOKMKNT ur EsfiTta. 

XL HuMBXTItAD AHD FaMILF ALLOV- 

XIL Apfkals IK PuovAn Cases. 

L ADNinUTBATOBa AHD EXKCUTOBB. 

A ipscUl ailminiAtnitor iadelitol to Uib 
jcceaacd niiist cliarga hii aconnrit ajEiiut 
Umxlf in wl tic input. 69 Cil. TAIi. 

Af[cr the is-siiB of letten totamentary, ■ 
fpeeiil ailmiiiistrAtor cannot 1m apiioiDUil 
VithxDt a vacaiiiy. 70 Cal. 3i3. 

Tbe marrinee of an eiecntrm doe* nnt, of 
itorlf, raniler Tier office vacant. 70 Cxi. 343. 

Anaisciitor CHiiuot claim eommiuioa for 
)u<l inclu'led in the iuTeuCory, which 'lid not 
Rally lielnng U> tlia taUte. 70 Cal. 69. 

A jnilftmetit of a foreiga atiite ii liinply 
ncart\ eriileoce of « debt, and a jpdgmeiit in 
htar of a fori-igii executor obtaiucd in an- 
otlier itate may be tbe baaU of a atiit 
Ironght liy Ler ta har individual capacity. 
70 Ual. 40:<. 

la actirin to qniat title againit an Mtate, 
))oth Uie exacofor and heira are pruper par- 
tin. 70 Cal. 6U0. 

An admiQiitrator who nnduly inllueaeea 
jn heir to tranaFer hii intereit to him, and 
pttaini diitril'Qtion to himuilf, becouiee bia 
laviiliititary traitee. 71 CaL 106. 

If theadmiiiiitntor bu a mortgage on the 
fetate, and aaaigni it for the aole iiiirpoae of 
forvcloaere, a. anit for inch forcoluure can- 
not ba maintamed. 71 CaL 193. 

An admin intra I or may charse For the ne- 
Msury traveliug eipcnaea of hii attorney. 
!2 Cal. S36. 

An adiiiiaiBlrntnr may bring an action to 
quiet title. Bl Cal. 127. 

An adininiitrator ia not entitled to an 
tllownnce for Bcrvitei to any one, which he 
»houl.i haie rendered himaelf, or caoaed by 
.»u neglect of duty, or liy hii nnreaaonable 
oel«y in tettling the eitale. 72 Cal. M3. 

Id «nch ca«e, evidtiDce that the expenae 
Vm aeccnitated bv an«h data; ia admiui- 
)>lc- 73 Cat. 343. 

AiBTviTiug wife, thongfa a noa-rttident, 



ha* power to uooiittataaa admittlttntor. 7$ 
Cal. ItiL ' 

An execntor who toma ipone^r •>*•' to th« 
oontrol of hia oo-eieoator withont gon4 
reaion ia Uilde (or miaappUcation of it by 
the latter. Good faJUi la not a aufficient e» 
co'^e. 67 CaL 1. 

A neglect to account which nanlti la 
waate render* executor* joiiiily au.i aever^ 
ally liable, tbe same a* failure to collcc^ 
debte before tbe atatnta of Uiuit*tioul baf 
ran against them. 87 CaL 1. 

An ailminiatrator ia liable for property 
loat through neglect', and with interset oB 
the trust inods mingled with hi* own an4 
ouiillfld from his account 73 Cal. G (7. 

Tbs adniiuietratoT. tbe heir*, and tbe der^ 
aee* may pniperly join in a anit to ^uiet titla^ 
a* pUintiffi. SO Cal. 2£7. 

If a aauond ailminiatrator omit* to eolleo^ 
from hit preileccisor, it dn«« Dnt releaae hia 
preiieea^uor'B bond*. 73 Cal. 423. 

In a ontest to deteriiiiue heir>faip nnder 
aectinn 1004 of the Cole ot Ciril l>rncedurev 
the adininiaCrator aboald remain pauiTa, au4 
ia tin party to the contest 78 Cal. 2SI. 

When an executor renonucea hia riRhli 
tetter* oF adminiatration mint inane umlef 
eectioii 13liG ol the Code of CivU Procedur«i 
74 Cal. 338. 

One who h^ an unsettled partnenhip ap- 
connt cannot be EQ admiuiatrator. 74 CaL 
338. 

An executor is only liable for a debt whe* 
he neglect] it* colJectioii. 74 Cal. 199. 

Allowance oF traveling eipeiiiea of the ad- 
ministrator aud bia attoruay held proper. 



1»9. 

A release of one executor doe* nnt dif- 
churge the other; his 1 ability ia aeparatf. 
74 CaL 19.1. 

An executor guilty of great delay i* chargl^- 
able with legal iolereat 74 Csl. 1110. 

Au eiecutiir'a olilipitiiin to account can- 
not outlaw. 74 CaL 199. 

An executor who Bella property withnUit 
an nnler of the court ia guilty of ronTenmn, 
and liable fw it« value, wiUi interait. 7A 
CaL fiSO. 

Part b1 distributjon cannot lie ftranled on 
tbe petition of the eaecutiir. 74 Cal. 311. 

An administrator baa a right to prmecnta 
an appeal taken by hia predeceasora in olSoA 
77 Cal. 6BS. 

Failure to present a claim to tbe adminis- 
trator does not rcli-ase tlie suretie* thereonj 
the debt is not eztinguiahed, but barrad. 
77 Cal. 64. 

A epecia] administrator cannot sllnw op 
pay claima against an eatate; the order tjjr 
pointing bim niost apeeify bia puwera. 79 
Cal 300. 

An order fif pointing m MW kdwniatntf 
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imn that tba kcconnt of tha o] 

■atUed. 78 Cftl, eSl. 
A wiiloir, M KilmiDiatntor, bac 



duly qiialiUed are invalid to deCUit Or scqiiira 
my right*. 79 OlI 14. 
' A noti-rviideat eiacator may, thongh ab- 
Mnt, xpiil/ for lettar* tlirongh liia kttnriiay, 
bat he muat appear and act as eieoatar in a 
raaaotiabla time. SO Oal. 3S1. 

Tbe appoiatiiieDt of a new admin iatntor, 
If oonseiitcd to, U etjuivalsnC to the aocept- 
•ooa of the naiguation of tha old <hi*. 80 
CU. & 

An administrator hai do snthnritf Ut 
Mrry on tha bnsinaai of tha daoaaaed; if ha 
doea ao, it U at hia own risk. 80 Cat. I6S. 
Such bnainou cannot he reported in tbe offi- 
oial account, but aaparately, if at all, and hia 
tenduot theratD, it frandulaut, may be iu- 
Teslicatad in a ciril anit. Id. 

Ao'oinislrators are not entitled to com- 
■iaiion nnlil aettlemeut of their final ae- 
touDk 80 Csl. 166. 

Peniling an appeal from an ordeT remoT- 
ing an ailininiitracoT. a special admiuistrator 
nay ba appomtwl. 8<i U«L 72. 

An adiiiiniatrator sboald not be remorad 
•xcept for goo-l and aufficieiit causa. The 
removal in a certain case held to he unjust 
Md iinproptr. 8fi Cal. ITS. 

A gitc made to the eiecotrii held not 
4diari(aal>le to her In her account o( the es- 
tate 83 Cal. 322. 

A ooutt cannot remo' e an executor irith- 
ont iiivinjl him an opportunity to be heard. 
83 Cal. GS3. 

An cicecutaT ia not liable to A personal ao- 
tiiKi by the devisees. S3 Cal. SOO. 

A bill in equity will lie against an eiecu- 
toT to enforce a tniat against the estate, 
without a previiius demand. 85 Cal. 137. 

Tlie decree of tbe pnibate court aettling 
the eircntvr'a accnunt is coiiclusiva againal 
•li iiartiei intereateil wbo are not unilor lia- 
bility. 83 Cal. 290. 

An executrix will be presumeil to have 
perFonnecl her official duty. 83 UaL S90; 
.83 Cal. 6a.\ 

Eviilence held anfEeient to cnnititnte a 
Tuiichar on a final aci'ounting. S3 Col. 43.1 

It is the duty of an eiauutur to collect 
and account for tha foreign asset* of tli( 
tator. 8«! CaJ, SOU. 

Executors slmnld be chkrged with legal 
Intensat when the aeltlement of tbe eaiuM 
has been delayed for an anreaaouabl* time. 
83 ''M. 423. 

When it i* snnght to remove an execntor 
for loni{ delay in •attlsinent, tlie petition 
'nnat aiiow injury or npRligence by reason ot 
Mch delay. 83 Cal. GS3. 
> It i« error to reject the petition of a Cred- 
itor whose eUim has bean alliiWe'l, where 
^ tlie material allegations lut such a p«ti- 



n hare been arerred and proven. 87 CiL 
IL Claims anAi^nr Esran. 

Action by heira to recover property nM 

: bebfouKht 

68 Cal Ul 

may lie sxptaiued by tbe accuDiit it. ell. M 
Uiil. 79. 

Where the execntor is in doubt as to a 
claim, it may be left to ariiilratiou, or by 
atiiiulation to the court, umler aeotinn I50T 
of (he Code of Civil Procedure. 69 Csl. 80. 

Au allowed olaim agiiiiist the estate, after 
aetllameiit, beara legal inteieit until paid. 
70 l^ 18 L 

A olaio) for aerrioee rendered by a mu- 
ried woman ia community property, and 
■bonld be presented by her husbauiL 70 
CaL 424. 

A bequeat iutended as payment for *et- 
rices ia renoanced by tha preeeiitation of a 
claim for auch services. 70 Cal. 424. 

If tbe Bdminiitrator has a mortgage oa 
tbe estate, and aasigna it for the sole pnr- 
poaa of foreoloaure, a suit for sDch foreclo^ 
ure cannot be mainUine.l. 71 CaL 193. 

A party who claim* against an estate nU7 
testily as to the correctiiei* of his boohs of 
^count, if within hisperwial knowled^ 
bnt he cannot directly testify as to the m- 
deUeiliieu. 71 Cal. 373. 

A complaii 









tge and prove the presenUtiDa 
of the olaiin. li Csl. IT. 

claim agaiait 



nd rejection of the olaiitL li Csl. IT. 



the estate secretly; if he does so, hia action it 
anKlbty. 72 Cal. 187. 

A claim of an attorney for aervicM to Os 

sUoweil by the court, in like manner ua 
claim Bgaiust the estntc. aiul the order 
directing payment thereof is appealable. 71 
Cat. 187. 

A claim allowed a<:a'nat an estate h*«tli* 
force and effect of a 1u<li.'i"ent )>aya1<l< it 
^- is the duty 



' sdmit 



alldv 



11 p«* 



to file (he same in court; snob action cannot 
estop him from suing (or the diaalliiwed 
poition. Se Cal. 137. 

A clniin once presented cannot he amended 
after the statutory time for its preienUtioa 
ha^ exp red. 72 Cal. bi9 

Au allowance by the judge of a claim may 
be ai terwsrda aet asiita on an <;i; jnnie motion. 
72 Cnl. M'J. 

The aUtute of limitation <1ooii not rnn dei" 
ing a>liiiiuistration ag:iiii~t a claim wli.ch bst 
been allowed. 85 Csl. 151. 

After a claim is allowed, it dnws Isgil 
intrreab. 74 ('.al. 5)17. ' 

Tha claim of an attornev tor sen ices, ett- 
ployed hy the heire to hurry up admini* 
Iratinii, is not * oliarue against tbe MtaU 
75 Cal. 318. 

D.,l,:..bvG00t^lc 
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The mla (orliiridiDs « pereoD from baing ■ 
wilmeu in his own behalf id a rait Kgaiiiat &n 

atkta don not preveat him from tftitifyiog 
in bia own defenia in a auit brought against 
him by ui eiocntor or adDiinistrator, 67 
CbL 140. 

In an attdmey'i «nit sgainat an estate, for 
•erricea renHereil to deceileut, tlie ^Uintiff 
ia not precluded from teeCifying ae to the 
• value of profeauonal lervices. 77 Cal. 



4ia 



t adml 



lator o 



•action 454 of the Code oC CiTil Prooeduia 
governa. 77 Cal. 184. 

Wbpra the homeitead ia on the separate 
jTopertj of the aiir»i»or, the tnorlflat;e on il 
need not lie preseuted u a ckim if nil claim 
agaiaat the estate ia waived. 77 Cal. M; 
orenuling 62 Cal. 217. 

A vendor's demaud for real properly held 
1^ deceileut aoder a contracl of piircliaee 
need not Iw presented to admiDiatrator aa a 
elaim. 77 Cnl. 658. 

A person whoia claim has been diaallowed 
1^ the admiaistrator is not a creditor within 
the meaning of lection IC90 of tba Code of 
Civil Pnwedure. 66 Csl. 546. 

Attoraeya appointed by the coort are 
entitled to their feea for aervioes rendered 
OD appeal to the inpreme court. 78 Cal. 
«25. 

Such fees are no part of the coat bilL 74 
CaL 633; 78 CI. 625. 

Such leeg ehonld be Sxed and allowed by 

•rerendereil in the tnpranie court. 70 Cul. 
31; 71 Cal. 830; 78 Cal 626. 

A judgment against an execntor shonid be 
made payalile only in due course of adminis- 
iratioD. 65 Usl. 559. 

The defeu*e that the claim haa not been 
prasenteil to the administrator is a defenae 
by way of abitemeot, which, if not set nu, is 
pieinined to be waived. 66 Cal. 660. 

Notice to creditors may designate the ex- 
ecntor'a attorney's office as his place of bnsi- 
nese. 79 CsL 7. 

Fleadiag the preaentation of a claim held 
anfficieut u against general demnrrer. 79 
Cal. 224. 

When reconrwi to the rest of the eetate is 
waived, a mortgage need not be presented as 
» claim. 7» CaL 40a. 

A claim presented against an estate must 
lie sworn to as the law requires; any devi- 
ation is fatal. Se CaL 348. 

On foreclosing a mortgage under section 
1600 of the Code of Civil Procedure, there 

against the estate for a deficieucy, 86 CuL 
322. 

A joint claim against two persons, one of 
whom is dead, need not be presented aa a 
elaim against the estate of ttie deceilent in 
order to be valid against the survivor. 86 
<M.434. 



Claims against an estate, sufBcienoy ot 
itatemeot in 81 Cal. KG. 

A mortgage debt may be presented to 
prevent its ontlaw, without bringing suit tot 
toreclosnre subsequently. 82 Cal. U6. 



Co^ti 



ael f< 






against estate.. 82 Cal. 96; 82 Cal. 102. 

Crop inortt^ge eecoring future advance!.' 
82 Cal. 96; 82 Cal. 102. 

III. HEIRB AKS DEVIBECa. 

In California, the title of the devisee is 
vesteil, suhject only to a lien for the pay- 
ment of debts and expenses of admini^tn- 
tion. 69 Cat. 158. 

A judgment against a devisee ia a bar to 
a. auit brought by such devisee aa executor. 
U9 Cal. 158. 

A devisee in possession can maintain aa 
aaion for trespass. 69 CaL 158. 

Under the constitution, nonresident for<' 
eignera are not precluded from the sbum 
rights to succesaiou as residents. 70 CaL 
153. 

A jadginent against an executor after he 
has resigned does not bind the heirs. 70 
Cal. 339. 

A judgment onder which an heir receives 
the proceeds "f a probate sale estops her from 
couteat.ng the validity of such salo. 70 CaL 

In an action to quiet title against an e«- 
tate, both the executors and the heira ar* 
proper parties. 70 Cal. 607. 

An admioiatrator who noduly Influence* 
an heir to transfer bis interest to hiin, and 
obtains distribution to himself. Iwcouies hi* 
involuntary trustee. 71 Cal. 105. 

A Aoiin fide assignee of a legatee stands in 
hia sboes, and ia entitled to distribution. 71 
Cal. 265. 



H«ii 



who. 



executor befo 



ire cogni 
■e final « 



settle n 



, of the fraud of ai 



1 againi 



78 



Cal. 313. 

Id order to disinherit a child, the wilt 
itaeif must show that the testator liail the 
child in mind when he made it. 83 Cal. 322.' 

ment, the heirs and devisees are the only 
necessary defendants. 72 Cal. 229. 

Failnre to open a default against heirs, in 
a contest to entablish heirship, will not be 
reviewed on certioi-arL 73 Cal. 295. 

In a contest to determine heirship Under 
section I6ti4 of the Code of Civil Procedure, 
the administrator should remain passive, and 
ia no party to the contest. 73 C.il. 2SI. 

Where a cause of action ia barred agaiosl 
an executor by the statute of limitatinii, the 
claim of the heir or devisee is also birred, 
even though he has been a miuor whun tha 
action acorueil. 73 ChL 3i'9. 

A decree of diiitribution ia not void be- 
canae it dues not describe all the lauds di*' 
tributed. 83 CaL 344. 
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Puiding prob&la proeeedingi, a perwD 

dutning to be ua heir, but who u u * 
^eriiea biin««lf, cuinot nuiatain Ui W 
ifl aquity to (ietermuin hi> beirship, whare 
no unw is thoirD that thii ahould b« done 
prior to diitribution. 73 Cal. 66a 

The ticia of t, third penon cannot be de- 
cided in a decree of distribution. 74 CaL 523. 

A legatee is not concluded from assertinR 
an adverse claim (aaioit a distributee. 74 
Cal. 623. 

Proceedings begnn to contest a will by a 
toinor witbout a guardian ad Vient are not 
Toid for want of jurisdiction, 74 Cal. 62. 

A peraon who holds an adverse title is not 
i by probate distribution. 74 Cal. 



estopped I 



The claim of an attorney for n 
heir in hnrryini 
charge against U 



derad to the heir in harrying up adminja- 
tratinn is no charge against ue ' ' 
UL346. 



The possession of tbe adminiatrator is not 
adviirse to the hair, but be is in privity 
with and lepreaent* both lieira aad credi- 
tor*. The heit has the right to the title and 
possowion, subject only to tbe right of the 
adtniiiistrator, and may maintain an ictinn 
to recover poosesaion, or may cnuvey bis title 
vliile aduiinislratioD is pending. S3 Col. 
16S. 

One half commnnity property belongs to 
nrviving wife, and sutire community to 
•nrviving huiband. 76 Cal. 649. 

A distributes cannot be oompelled to ac- 
count for property in a foreigu state. 77 
CaL 220. 

0a«!8 in which a hnal>and inherita all the 
estate of hii deceased wife. 7S Cat. 660. 

A party who has no intereib in the matter 
eannot oouipUun oC a probate order. IS Cal. 



Tha remedy for an erroneous dicree of 
final disiril'Otion U by appeal, and not Liy a 
' u equity. 86 Cal. 653. 



Civil Procedure ja not cause to compel coii- 
tinuaiiCB of a petition for distribution; bnth 
may be heard simultaneonsly. 7S ChI. IU9. 

Uoder section 377 of tiie Co<le oF Civil 
Proce.lure, either tbe heirs or lb' (isrsoiial 
npreaentative of a deoeaaed persou caii bring 
■nit For damages for his death, but both can- 
not maintain actions; a recovery by one 
Biay be [ilnaded as a bar to a suit by tbe 
otber. Sli Cal. 142. 

Tbe dwtrina of cg-vi-it applied. 76 Cal. 
141. 

Attorney's fees are not allowable to ail- 
mini'trutor iu a contest batweeu beir4. UO 
Cal. G23. 

A judgment in ajectment for or against 
an ailiniuistrator operates as an aitnjipel in 
favor of or against the heir and bia grantees. 
86 Cal. lo3. 

A decree gnnting to tiw grantor of an 



6(1. 

The probata coort has juriadiction on tt 
petition for distribution to determine con- 
tested heirship. 61 Cal. 403. 

To what extent a decree of distribntinn i* 
condnsiTe on haira, devisees, or their asaignfc 
82CaLe8. 

See ELumoN; Wills. 

IV. PftOBATS Pbactic*. 

The court may set aside an order for final 
discharge of an eiecntor. 66 CaL 398. 

Where the executor ia in doubt as to k 
claim, it may be left to arbitration, or by 
atipulation to the conrt, nnder section 1507 
ol Che Coda of Civil Procedure. 6y CL 79. 

The law, as it existed at the time of teo- 
tator's death, governs. 70 Cal 14. 

After six months, ■ decree settling a final 
Bcconnt cannot be set asido on the gronnd 
of inadvertence, except by a suit in aquibr. 
70 Cal. G04. 

A person claiming adverM title cannot b« 
compelled to aurrender property tu the eieo- 
utor; his refusal is Dot oouteuipt. 71 CaL 
269. 

An executor can recover property trans- 
ferred by tbe dece<lent, bnt winch traunfar 
i* void for want of immediate delivery or 
itiunoua change of posiewioo. 70 CaL 



QUO. 









The settlement of an es 
ing in rem, and requires u 
to tbe partial interested. 72 LtL &Q1. 

An order allowing a finnl account ia a final 
judgment anJ operates ai an estoppeL 73 
Cal. 314. 

A trial by a jnry on a contest over tbe ao- 
cciuot of sn adminiatrator is uot a matter of 
riebt, and is merely adviaory. 72 Col. 335. 

In aaoh cases irregularity or error in in- 
■tructioua is iinmaterial. 72 Cal. Xto. 

A claim of an actomay fur aervicei to tfaa 
aduiiuiitrator may be presented to him and 
allowed iiy tha court, in like manner as a 
ni against the estate, aud tlie order direct- 
payment tiiereoF is appealable. 72 CaL 



ingpa 
487. 



Where the probata of a will is revnlced, 

the juiigmcut should annul all procceiliiiga. 
T3Cal. 653. In such case tbe piobati muaf 
be ameadeil not only as to the contestant, 
but to all parlies in interest. 73 Cal. 553. 
When Bu execolor renounces bis rijjbt, 
letters of administration niuat issue under 
Motion 13J5, Code of Civil Procedure. 74 

Cal. ana. 

A jury in a contest over a will mnat ra> 
turn a special verdict npon the issn a i submit- 
ted to tliein. 74 C>l. S&3. In such caM< 
tbe verdict mast not bs coached as c«ucl»> 
sions of law. Id. 
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Proceeilingg begun to conteat » will, by « 
miDor withiiat s guardian ad iiltni, are 
yaiA for woiit u[ juriadictioo. 74 C.il. 5 

The aecouat ol an admiuistrktor c«i 
ba BettltHl before iC ib filed. 76 Col. 419. 

Proliale court may require a perHOn who 
admits being a aurviving partngt to fits hia 
•ccount, but cannot aettle the satiia. nor 
If tbe partaarahip li« diaputed, dateruiine iL 
75 Cal. 4fi3. 

An a|i|>«al from m deerea of diitrilmtion 
mast be takeu witbinaiitydayi. 83 Cal. G19. 

Appoiattiieut of an attoroey for absent 
heira. and h is allowance therefor, are oiatten 
mtirely within tbe Hiacretion oi the court. 
The oriler in luuh caae may be modified or 
^acateil at diBcretion. 76 CaL 266. 

An action in equity may be brongbt to 
■abject triut property to adininiitratiou. 7G 



C' 



490. 



I of diatribntion may be aet aaidt 
within ill niontbs for fraud, miaCnlie, iuad. 
Torteuce, or surprise. 80 Cal. 144. 
' Attorney fees are not allowable tn admin. 
iatraUir iu a contest between bain. SO Cal. 

A single referee may be appointed to make 
pM-titioQ by criiisent. SO CaL 493. 

A decree may set apart an estate to the 
hein in nndivided ahares. 80 Cal. 41)0. 

In a auit to quiet title to property of dS' 
eeaseil, tbe a^lmiuiatrator and deTisees may 
Join aa plaintiffs. SO CaL 259. 
' The probate court has juriidictlnn on a 

K.itioQ for distribution (0 detenoiaa con- 
tad heirship. SI Cal. 403. 

Ou a p-titinn for the revocation of letters 
of adiniiiiatratioa, jurisdiction to isane sncb 
fetters will be preanmed. S4 Cal. 107. 

An order appointing an administrator apon 
^ petition aettiUK Dp the jarisdiotional facta 
Mnoniita to an adjudication of the elisteuce 
of Bueb facta. 84 Cal. 107. 

Tba publication of an ordor to ahow causa 
n&y be made in any oewapaper in the county. 
|irCa].444. 

An onler directing a creditor to commenca 
(S acliDQ in the nnme of the admuiLitratoris 
Invalid. Bi Cal. 645. 

Poblication mnit be for two weak* in ukMB 
ft salea of real eatata, bat if the paper ii 
veekly, it need not be made on the day of the 
•ale. 84 Cal. 444. 

Where an antenuptial will ia offered for 
probate, the aorviving wife need ouly show 
the anbsequent marriage in order to defeat 
th« probate. 87 Cal. tMd. 

V. PaoBATi Sali^ 
^noUoa oi laleoi real ^t^te mutt bcmada 



for three weeks, bat Ihe onmber of times it 
iu the discretion of the court. 73 Cal. 65S. 

An eiecutor who sell* property without an 
onler of court is guilty of coiivcramn, and 
liable fur its vake, wilh interest, 74 CaL 
53ti. 

Order for public and private sales, when 
and how made. 7S Cal. UoS. 

A void probate sale will not be enforced 
agiinst an estate at the instance of tbe ad> 
niini-traWr. 78 Cal. 607. 

A probate sale ia void nnless the petition 
shows the condition of the land, and the de- 
cree tbe general facts showing it to be ae- 
cea-ary. ^8 Cal. 697. 

The i»)ar( haa discretion to deny a credi- 
tor's petition for tbe sale of real property, 
where there haa been unreasonable delay in 
the application. 86 Cat, 161. 

A bill of sale to J. U., as administrator, et 2. i 
after he haa resigned, is an individual tnuu> 
fer. 70 CaL m. 

A contract by which the property of an es- 
tate ia pnrcbassd for the executor is wbollj 
void. 81 CaL 607. 

Thejarisdictionofa prnliatesale depends on 
theavermeuta of the petition; but mere tech- 
nical exactness is not requiaite. 82 CaL ]74. 

Substantial compliance with section 1637 
of the Code of Civil Procedure is sufficient 
to sustain an order for tbe sale of real prop- 
erty. 85 CaL 161. 

Whether fin{lings are necessary upon 
probate order of sale not decided; but iu th« 
abaence of any record to the contrary, sncb 
tinding will be presumed waived. 83 (M. 161. 

A petition for probate sale may refer to the 
iuventory for deacription. 82 CaL 174. 

A anbstantial compliance with law will 
defeat a collateral attack on a probate aala. 
82 Cal. 618. 

A sale by an execotor, ananthorized by the 
probate court, is utterly invalid. A party 
who purchaaes at an unaulhorised probate 
sale cannot set up the acquiejcance of tho 
heirs aa an eatoppel against them. 86 CaL 
390. 



neglacta to apply for 
an order of aala of real e3tat«, a creditor hu 
the light to make anch application. 87 CaL 
480. 

VL Plbadikob *iid CoNgnincTroNS, 

A petition for the pi-o1«te of a will need 
not state the species 01 the will. 70 Cal. 140. 

A mere defect ol form in snch petition 
cannot inrslidate the proliate. 70 CaL I4a 

A petition for letters of adiniuistration ia 
a pleadins. 71 Cal. 613. Aa such, tbe as- 
sertions tberein are eviileuce asainst the peti- 

oner, if signed by him or by an attornej 

ith his authority. Id. 

In a suit agaiaat aa execntor w adninw* 
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tiator, an alleiiatinD tliat ha ia each anffi' 
oiently ahowa bia oliara.rior. 72 Cal. Hi. 

OlijeoLloiia Co Uia pniljata nf a wiU muat be 
tnadu in writing, ','i Cal. 131. 

Tbs failure of a prnp'Hieiie to fila uian- 
awer to tlis otiiioiitimi lo tlie probata of a 
will ia uot an luliiiiuioii nf the allegationa of 
the nppniitiou, when auuh oppoajtioD conaiata 
merely of deuiFili. 73 L'hI. aSi. 

Id auch caaea tha riila aMt«d ia 63 CaL 
141 prevBila. 73 Cal. Bli7. 

A great LegiaMr la uot eridonce of age. 74 
Cat. 18J. 



n erroueuus nanie held to he valid. ' 
829. 

Whare a peraon writea a teatator'a m 
to a will at her request, he nesJ not witi 



} a will ai oer reqaest, ae ne 
er aiguature. 74 Cal. 353. 
Undue ioflaeiioe liji any p( 






Uy any peraOD, whether 
- - .1 ((rouuil fur aatting aaida 

will. A CaL 62. 

The purcliaaa of the eatite of a copartner 

*; create a new partnurahip. 76 Cal. 

44. 

The electioD of a wiilnw to take under the 
bw, and uot Du<ler tbe will, i« not a contest 
over the will. 77 CaL 3i:). 

The fact that anoh widow proeurea tba 
will to be probated is do;, an eatappel agaiuat 
her. 77 dd. 313. 

A widow talcea by will what her husband 
deTieae to her, in aJditiou to her half of tha 
ootnniunity property, 77 Cal. 3ia 

CoDteatauta ajjaiiist tlie probate of a will 
regular on ita laoo niu«t prove euoh facta as 
they allega. 77 CaL 479. 

In suit against ailiiiiiiiatrator on accoant, 
•action 454 of (lie Code of Civil FrooedDre 
goverua. 77 CaL 166. 

SuSiciency of complaint againat an ad- 



preaULiiea th.it the aucniiiit of tha old one 
baa been aattled. 78 Cal. &81. 

An exeoutrii who bbcoiuea diaqnalifled by 
tnarriai(e cannot noraiuate her ancceaaor. 78 
CaL 832. 

The pendency of a proceeding to decide 
heinbip, un.ter aeotiou 1604 of the Code 
of Civfl Prooe.lure, ia not canae to oonipet 
oontiuuance of a peiitiou for diatribntioni 
both may be heard aiuiuliaueoualy. 78 CaL 
109. 

Thadoctrineofcf-pritapplied. 78G(1. 141. 

The provision* of aBctmn 1575 of the Civil 
Code as to *' uiiUdj iiiflui.'uce " apply to Willi 
H wsUaitooontracta. 7» Cal. 313. 

The consent to appoiutmeot of a new 
•dmiuiatrator is aquivaieiit to tha acceptance 
of the reiiguatiou of tha ol>l one. SO Cal. 8. 

Fiobata oourla bare no juriadiclion to 



adjudge partition between tba eatale and 
atraiigers. 80 CaL 490. 

Oljjc'ctinoB that the apecial adininiitrati* 
hal ucit legal capacity to siii! canuDt be 
taken by deuinrrer. 83 Cal. 257. 

A I lemon who takes poaaession of tha 
property of a decedent holils it in trait tor 
the heiri nnd creditora. 80 CaL 378. 

lu a wdl providing for the widow, bot 
omitting the children, the children take aa 
if t)ie fHther died intestate. 81 Cal. 571. 

A aurviving partosr may ane an ailminia- 
tratnr fur an acconntin^ and aettlcuieul witk 
out preaunting any claim againat the aitata 
8J ca. 430. 

When a truat fund baa been so mingled 
with the funda of a deceased trustee as to be 
iucapalila of being traced or iilentibcl, tha 
only remedy of the beneticiary ia that of • 
creilitorj it ia otherwise if the trait prop- 
erty cm atill be ear-marked, traced, «M 
ideolitied. 86 Cal. 438. 

Tha proviaions relating to guardias ad 
Ult'a do not apply to proliate procoediagw 
the a* — --*-^ ' -*- 



le trnateea appointed under a will are 
not aggrieved parties who have the right to 
a|ijjeal from an order allowing the attutuej 
for tlie minor heira a fee for bia lervicas, 
nor are they concerned as to who ahall bev 
ihe ciwti of litigation lietweea the putiM 
iulnLercat. 83 CaL 4S0. 

VII. Btatuti 01 LmrriTioNS. 

Action by heira to recover property lold 

by an illegal adniiniatrator must be bronghl 

' in three yaara after the aale. 83 CaL 

a statute of limitation does not nm 
against a claim after it is allowed and ^ 
proved by the administrator. 66 Col. 53. 
The failure of a non-resident alien to 
laiin an estate for five years ban hii 
iglils. 70 Cal. 155. 
Action by the attorney- general to hare thi 
itaLe e-cheatcd within hva years is prtuna- 
tore. 70 CaL 156. 

An ai:tion to foreclose a mortgage on a 

honiestend after the claim haa been alloweA 

<t affected by the statute of UmitatioB. 

72 Cul. M4. 

After one year, the probate of a will eaif 

>t lie contested, nuleas in oaaea of disability. 

74 Cal. 381. 

Proceedings for eicbeatment cannot ba 
i-tgiiu for live years alter the death. 78 
CJ. 204. 

ileuree of dtstribntlon may be aet aside 
in aix months for frsnri, misiake, inut 
vartuuae, or surpriaa. 80 Cal. 144. 

VnL ViOASOfM. 
e insanity of an administrator doea nri 
render bia o£m *ae»at ptr m. In aaA 
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a of Idomj. 



poial . 

Jgdged inakJie by 

68C.J.S8I. 

ACter tha iuDknoa of lattan testamentary, 
ft ■[fecial uimiaMtr&tor cannot be appoiutod 
without a vacancy. 70 CiO. 343. 

The marriage of an eiecntrix Hoe* not of 
itaelf ceadsr her office Tacant. 70 Cat. 345. 

Wb«ra the probata of a will ia reroked, 
the jadgmant ahouM annnl all |irohata pro- 
oaediDga. 73 Cal 555. 

luaDehoaiesthe probata nmatbaKinendad, 
aot «iil; a« to tha contoataat, bat to all par- 
tin in interest. 73 CaL Sfi5. 

A penoa naminatad aa oo-ezacator, bat 
who ncslecta to qualify, ha* no aathority. 
73CaL450. 

There ii no lach offic« in California a> az- 
•ootor lUiMlori. 73 Cal. 459. 

When an eiecator renoonaei hti rigbl, 
letters of adminiitration must iiaoe nuder 
aectioQ 1305 of tha Coda of Civil Procedure. 
7'tCaL33S. 

When an exeoutor renonncea, tha htioii 
who would be entitled to lettem of ulminie- 
tration but lor the will aucoaeda him. 74 
Vml. 338. 

One who haa %n nnaattled partDanhip 
Boeount cannot be u adminiatiACnr. 74 
Cal. 33S. 

IX. Strnviviiio Partvkiis. 

Probate cnarta may require a person who 
admit* being a inrviving partner to file his 
aoconut, but cannnt eetUa the aame, nor if 
the copartnership be dispabed, deteraiina it. 
Sach mattera will be determiiied in a luit iu 
•qaity. 75 CuL 463. 

A surviving partner moat settle the affiiire 
«f the partnership without delay, and ac- 
eonot for and pay over such balances m may 
become due. b8 Csl. 390. 

Probate ooorts have no jnrtsdiotion to ad- 
Judge partition Iratwren the estate aud 
atrangcrs. SO CaL 490. 

Cases iu which a surviviug partner may 
•ne an administrator for au aocoaating. 8o 
CaL 43S. 

The purchaser of the interest in copart- 
narahip property does not thereby become 
a cnpartuer with the survirnr. 7S Cal. 41. 

Au action for an accoouting ties against a 
■nrvivins partner, even before he has ciim- 
pleted the 1 miidation of the partucrabip 
affiiirs. 75 CA. 619. 

A surviving partner cannot maintain an 
action agaitiat the psrsousl repraaeiitative of 
hi* deceased parUier for an accoontiiiB- 70 

CaL 581. 

A surviving partner has power to sstlla 
the bnsi;.e8B Of the partnership, aud do 
everything ueoeasary to wind up its affiira, 
induiUD^ the prosecution of suits for torts. 
B4L'aL 89. 

A anrvivisg partaw oaooot collect a claim 



from the general assets of his copartaef 

without a settlement. B8 ('bL 305. 

A claim against a surviving partner is no4 
waived by failure to present it against the 
eatatA iu time. 86 Cal. 434. 

See Partitiok; Fartnibship. 

X. UaNAOIMSNT or EdTATN. 

n may be brought bjr an adminis- 



trator to anbject land U 



68 



A aarviving partner must settle the a&irl 
of the partnfnihip witlioot delay, aud ao- 
coant for and pay over such bulances M 
may become due. 68 Cal. 3911. 

administrator is not entitled to an al> 






D any 



should hava rendered himself, or caaaed by 
his Dfialect of duty, or by his unreatonabla 
delay in settling the estate. 72 CaL 313, 
3t:e 74 CaL 199. 

In such case, evidence that the expante 
was neceasitated by auch dotay is admissible. 
72 Cal. 343. 

An administrator is liable for property lost 
through bis neglect, and For iutereat on th« 
trust fuuils mingled with hia owu and omit- 
ted from his account. 73 Cal. 617. 

An execuior is only liable far a debt when 
he neglecti its collection. 74 Cat. 199. 

Partial diatrtbutiou cannot be granted on 
the petition of the executor. 74 Oil. 311. 

Probate courta may require a person who 
admits being a sarviviug partner to Hie his 
account, but cannot settle the same, nor, il 
the partnership be disputed, determine it> 
76 Cal. 463. 

The cost of a monoment ia paynUs «■ 
funeral eipeuses. 75 Cul. 6S9. 

A special administrator cannot allow or 
pay olaim* against an estate; the onler ap- 
pointing bim must specify his powera. 7S 
Cal. 301. 

Au adininistratop haa no authority to 
carry on the husinesj of the deceased; if ho 
does so, it is at his own risk. 80 Cab 166: 
Such bnsiness cannot ba reported in hia 
official account, but sepiirately, if at all, 
and his conduct therein, if fraudulent, mar 
be investigated iu a dvd suit. 8U CaL 171. 

XL Homestead and Family Allowamos. 

A probate homestead may be set apart 
even on laud dispo^d of by will 60 CaL 
45S. 

An order approving the report of home- 
stead appraisers is a[ipealable within lixtj 
days. 71 Cal. 300. 

An action to foreclose a mortgage on • 
hameatead after the claim lias bjeii allowed 
is not aSucted by tlie statute of limitatioo. 
72 Cot. 644. 

Froliate homentead may be set apart with- 
out notice. 72 Cal 601. 

A homestead to the extent of five thon- 
, sand dollars may be set apart to the widow, 
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■IthDiiKh there ore do nuDor obildnn. 72 
"CU. 593. 

Oue who livea apart from her hiubuid, by 
*ll iijiireemeut, lurrendering all marital 
clainu, is not eiititleil tu s family altowanue 
OQ liU dentil. T.i CaI. &S3. 

In cues wheiB there era no findings, they 
will l-e ureauiQeJ to have besa waived. 73 
Cal. 591. 

". hoii 
_ ... ouly 1» 
and pruuerty which could not be home- 
tteairuJduringlirecinnot be homestaaded by 
the court. 73 Cal. 693. Bat *ee 81 Cal. 679. 

A protrate humsiteiid eetaparC to awidow 
(there being no minor children) out of the 
community prnperty become! her absolute 
property forever. 7i CaL 614. 

Ahoiiiestaait cannot be (St apart to the 

■Oiuor chililrea not thoae o( the deceased 

either iu fact or by adoption. 76 Cal. 379. 

Cr^^(^ Biglit of court to mnke family alloirance, 

j^_Mj^A. though am|ile pmviBioQ for support ia maJe 

7'^***^in the will, affirmed. 77 OaL 1M2. 

Where the hnmestvad U on the leparate 
property oF the aurvivor, the mortgage on it 
taeed not be pre-taiiteil as a claim, it all claim 
Bffain.t the eatate ii naived. 77 Cal. 63. 

All ■<[ the liuabaiid'i iatereit Id homeitMd 
property ve«ta in his wife at hii death. 76 
Cal. 03SI. 

' Pi-e.iiiMa snitable for a botneitead may be 
■et Bijart to the widow, regardleu of preri- 
bua use for Uuaiuesx. 7S Cab 4S3. 

Where no boineatead hita been lelectcil, 
one may be set a[)art to the widow, even 
where tlieru ire no minor children. 72 Cal. 
691; SO CiL 71. But il mnit be each aa 
iniglit have been lelec'ed darinj; her hua- 
73 C»l- S92! 80 Cal. 72; 80 Cal. 



But sec 81 L 



. 679. 



An nriler seUiu^ apart a probate home- 
■tead rot evej it from adniiiiistratioa, but 
does Dot affjct the title. 81 Cal. 240. 

There ii no provisioD for the payment of 
money in lieu of a homoateaii SI Cal. 630. 

Where a hninestead ia mortgaged by hua- 
hand and wife, and the huabajid dins, the 
nortgnge cantiot 1>e foreclosed erea ai 
ftgainic the wife, nnlpss the claim has bepo 
fifHt duly ureaouted to the administrator. 85 

Cal. S3. 

A lio'neit«ad oat of the MparAte property 
«( dect! lent can only be set apart to the wife 
tor a luniteil tims, and certaTcly act longer 
than during her life. S9 Cal. 619. 

A homeetuail acquired under the act of 
1862 vest4 absolutely m the snrvivoc on the 
death of either :>pnuie. 67 Cal. 329. 

A probate b<imeitea<1 set (part by the 
court, nnd^r sections 1465 and 1468 of the 
Coile of llivd Prncednre, ii not limited to 
five thnm^and dnftars in value. The matter 
of hninejetd nllnwance is within the dis. 
cretioa of the court, and nnlesa inch diaore- , 
tiou is abused, tbe ap{ieU»t« eoart will Dot 



terFsTB. Thedeciaions in 72 CaL fi91, aii4 
73 ChI. 69i). held not blading, aino) thp 
repeal of certain portions of the probaU 
'- 81 ChI. 679. See 78 Gil. 63a. 

lortgagB on the bouinntea 1 of a hni- 
band and wifn must, on the death of thi 
husband, be presented to the mecutorbernre 

it can be bronght to foreiloM. The 

aiititioa oF the mortgage note without 

mortgage is not aufficiuuL Su (Jid. 3U. 
See also 8U CaL 322. 

probate homestead may be selected friHB 

uesj premises. 78 Cal. 48.^. 

mvisious of the law for the anpiKirt of 
the dtj^-edout's widov should be ubeially 

itrued. &3 Cal. .S22. 

I'Dviuion* of the law tor the anppnrt A 
the widow are concluaivc^ if not app^ed 
from. 83 Col. 322. 

XIL AprKiLa IK Pkobats Cask. 

n order refusing to remove an admiail- 
trator is nob appealable. 68 Cal. 39L 

An oriler denying a new trial in the eoa- 
)t oF a will is appealable. 68 Cal. 132. 
On appeal by a legatee from a decree tl 
striliutioD, the three-haadnid-dollar uil. 
dertakmg stays all proceedings. 69 Cul. Sil. 
An oriier refusing to revoke the pmbaleof 
h will is not appealable. 70 Oil. 147. 

A decree of distribution will not ba set 
isiile because posting of notioes, etc, by the 
rlerk was not proi'eii. Official duty wiU be 
preiuined to have been exauut«± 70 Cal. 
147. 

When the proceeds under a decree of dis- 
tributinn is Bucepted, it ban all appeal. 87 
CaL 203. 



In probate matten. wrtioniri will not li( 
hen there is an ample remeily by appeal, 

en »hen the time foi appeal ba« eiuirel 
71 Cal. 32i 

All order approving the report of home- 
stead apprai'sra is appealable within siibf 
days. 71 Cal. 300. 

An erroneous instmotion aa to marriaga, 
when the evidence shows that there wan no 
marriage, ia not gronnd for the reversal of 
judgment 72 CiO. 107. 

An appeal from an order nttling a finil 
account cannot be taken before the order i| 
entered. 72 Cal. 677. 

An order refusing an allowance for moMJ 
improperly expended bj the adminiitntor 
will not be revened. 73 Cal. 645. In snci) 
case a motion for a new trial i* not proper. 
Id. See 72 CaL 337. 

Failure to open a default K*il>*^ heirs, la 
a contract to establish heirship, will not of 
reviewed on nrtiorari. 73 Cat. 205. 

A person who ia nominated as oo-eiecaM^ 



A person who la nominated as oo-eiecacov 
and nettleota to qoalify, ba* no anUiority. ff 
1 Cal. 469. 
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Ttier« b no inch office u tta eiecutor ds 
tmtort. 73 C&t. 4S&. 

Findiniiia irill be prtanmed to ba waived, 
anlBU tlui record (bowi otbarwiie. 74 Cai. 

m. 

Appeal from decree of dutrilmtino pinit 
M talisn within xiiCy days. S3 C-bL 619. 

Aq order ■ettling the account of an ad- 
miaiitntor is aiipealnble. The alloH-aiics ot 
the coart of a (laim for servicea renrlered to 
aa eiecator ia concluaive againut ill [larCiea 
interetted if no appeal ii takeo, eicepl thoae 
Ulwriiig aoder diaabilitj. 87 Cal. 480. 

Aq order refusing to vacate a decree ot 
diitribation ii not appeaULIa. S3 L'al. 
619. 

A a order inade anthoriiing no execotor to 
iDort)(age real property in appealabls. 74 
CaL2l7. 

Ad appeil from a decree of diatribation 
inngt ba taken witbia lixty day*. 7C Cal. 
t£); S3 Cal. 619. 

Oa an appeal from a distribution order by 
coe not i uteres ted, the distribution order 
wdl be affirmeil. 7B Cal. 497. 

Attorney* a|ipoiDtail by tha oourt are en- 
titled to their fee for aerrices rendered on 
sppeil in mpreine court. 78 Cal. 625. 

Snch fees are not part ot the coat bill. 74 
Cal. 633: 78 Cal. 62?. 

Such feea ahonlii be fixed and allowed by 
the aaperior court, even wbeu the service* 
~~~ "udared in the supreme coart. 71 Cal. 



'. Proc., nac 

An onler aettliiig the accnnnt of tha ad- 
miuistrator is not a final jnilgiueut. SJ CiJ. 
166. 

Final order in special proI>ate pmceedmgs 
are not appealaMe, except ander aacti<m 9iiS 
ol the Code of Civd Procedure. S2 Cal. lUl. 



FBOKIBITION. 

Prohibition lies 

from setting aaidt 
■pineal 68 L'al. Ovi. 

PrnhihitioQ will not lio to prevent a an- 
perior ™nrt from setting aside an onler dis- 
diaruing an administrator. SS Cal. HI)S. 

Prohiliitiiin lie* tn reatrain a court fniin an 
excels of its jurisdiction, when there is no 
otli«r plain, apeedy, and adequate reiueily. 

ei>c.i. 109. 

Prohibilion will not lie to the anpei 
court to restrain an ezceaa of jurlsilivti 
Duleu the attention of that court hjs been 
firat called to it. 72 Cal. 572. 

'Lhe writ of nmhibition will lie to ■ an< 
fcrinror juatice* onnrt to prevent its trying 
a cnuiinsl action in which it had no junwto- 
tiuo. 78 (.'aL &5C; 8:1 CaL Sdl. 



Prohibition will not inane in a case wher* 
the triiit court haa jnrivliction. 80 Cal. 4a 

Prohibition will uot ha to prevent a jus- 
tice'* coart trying a case of vagraucy with- 
out a jury. B2C.d. 613. 

A writ ot pnihibttiun will not lie to fwe- 
vent a soperior couit from tryinii an action 

-91, 

lie wher* 
tha court bail juri*>lictron, and there is a 
remedy by appeaL 84 C'ul. 5D2. 

Service on a party in interest; rules ol 
anprenie court couatrDeit. 84 Cal. 3'JT. 

Service of a party in iotereat may beniad* 
on hi* attorney. 84 Cal. 327. 

Frohiliitioa ia a preventive rather than 
remedial remedy, and will not lie when the 
act sunght to be prohibited haa been com- 
pleted. 84 CbL 337. 

VVbere the court i* auDervtsing an illeral 

court, and indirectly, sga:nBt soch receiver. 
84 Cal. 327. 

Prohtbitioa will lie when the ordinarj 
remedy U not speedy or adtquats. 84 
Cal. 3-J7. 

A writ of prohibition «ill Pot isane in n 
criminal caas, where the petitioner haa a 
plain, Bpeeily, and adequate remedy by ap- 
peal. 85 CaL 49. 

The title to property cannot 1ie tried on k 
writ ot prohibition, and when a court, by iti 
ordar, taki-s poaaeaaioii ol the property of » 
stranger * ho claims it aa his own, the order 
ie in eiceas of jurisilictioii, irrrapective irf 
the actual state of the titla. 84 Cal. 327. 

Case in which the writ will not lie to pra- 
vent the hearing of an appeal from a juatice'l 
court. 84 Cal. 6.^. 

Sea Ihsolvchlt. 



PBOmSB. 

See ComnAcr; FnmuHFTiORa; Statutb or 



PROKISSOBT HOTB. 
Sea NnmiASLX J^arBuuaNTS, 



PUBUOATION. 



FDBIJOATION OF StTWMONS. 
See JuBiSDiCTio.'!) Svtiuusa, 
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rUBLIO ADMINISTRATOR— PUBUO LANDS. 



PUBLIO ABHINZSTBATOK. 

Sm Pbobati Law. 



7UBI.ia HIQHWAT. 

See UionwAi. 



FUSLIO LANDa 

Katnre oC the ownerabip of tlie UDit«d 
StatM. 69 CbI. 265. 

Autliontyof the United SttitM orei I3- 
dUn Unde, 6S Cid, 603. 

Asreoflincnt of pre-eniptiooer, when TOJJ. 
6SO1I. S03;70CbI. 697. 

Certilicnte n^UCes Lock to dmta of lettlB- 
meut. 68 L'al. 39. 

A tnperior judge cannot be compelled by 
manduffliu to ieaue aDlipmnM for witne«sea 
tfl appear liefore tbe United States laud- 
office. T2 CA. SSO. 

L'nDcInaiveneaa oF land-ofRca deciilon M to 
priority or other facts. 70 CaL Mi; 70 Cal. 

Title obtained by fraud makei the holder 
a trustee. TO Csl. 644. 

PatcLiU cs'iiint be collateraUy attacked 
forperjury. 76 Cal. 697. 

Forcilile entry on anotber't possenio 
can (,ive no title under the homeitead Uwi 
81 Cid. I36j 66 Col. 2B. Bat we 78 CaL SBG; 
83 Cal. 167. 

A woinm who pre-empU and marrire, i' 
afterwarils pays (or the Imd ont ol comni 
nity fnnds, acquires the land as her aepuri 
pruperty. 71 L'al. 314. 

A Biiblier'a hcimeatoad may be located by 
his attorasy in fact, and auigaad before 
patent to any one. 73 00.386. 

The reenUtions of tbe oommissionor of 
the geaersl [jnd-oflice, when not repugnant 
to theUwsot Cuagreas, have the force of law. 
73 Cal. 388. 

A patent not void on it* face ii prima Jitdi 
valid. In order to attack such a patent, tht 
party muit show that the land was nat of 
■nch oharacter aa caiild be patented noder 
«jiy law of the United SUtes. 76 CaL 303. 

A patent to lanii, iained by the United 
Stales tpon a confirmed Meiioan grant, ia 
oondusive upon the government and all 
claiming nnaer it after its date, nor ~ 
there be any homeatead entry on the • 
Se Cal. 313. 

The bounilary linea of land whtoh hare 
gotu) into the patent are conclusive between 
the holder and the gavemmenL S6CbI.3I3. 

The pnebla of San Francisco derivei 
title frnin tbe government of Mexico, and 
not from the United States, whose patent ii 
a mere cunlirmatioD of stuh titl& 66 CaL 



The conrta hare the right, even in aotinn* 
of ejectment, to inquire whether a patent in- 
chides land whiuh tlie Government liad power 
to convey. 66 Cat. 448. 

The decree of co;ifirination of the pneU» 
lauds of San Francisco Dindt control the sni^ 
vey and patent subeequeutly inada. 85 CaL 
448. 

Lands below ordinary high-water mark 
era not part of tbe I'ueblu lands of San 
rancisco, but pasae'i to the slate of Call- 
rnia in the adminsiuo to the Union. SB 
Cal. 488. 
The title to pueblo land* nnder Ueiioa 






LDtbei 






grant, but invented the nse of the laud in llw 
troat for the benefit of aetllcn. 
of P<op.e v. San Fr.tudft'; 75 CaL 
3H9. Dverroled in part.) 85 Cal. 448. 

Wbrrs a patent has been obtained bv 
frHQ.I of tbe defendants and the niiatake and 

isconceptionof the land dfipartmeut, eqaitj 
will decree a trust in taror of the true own- 
a. 86 Cal. 696. 

Naked poaaeaaion of the public doinaiB 
will not place a person in a poeicion to at- 
tack or control a patent issued to aootblf. 
80 Cal. 696. 

Congress can withdraw public land fraa 
asU or pre-emption before the same ia paid 
for. 66 Cal. 279. 

In a contest with the railroad company, il 
ia not admiaeitile to show poasesainn of land 
by tbe predecessors of s deferxlant prior to 
the railroad grant, anil that they wei'e qnal- 
itied pre-emptora. if it appears thst none o( 
them procured title to the land before it was 
gran ted to the railroail compiiiy. SQ CaL 279. 

When a pre-emptor pays fur the land, and 
takaa a receiver's receipt, he thereby be- 
comes the equitable owner, and tbe govern- 
ment cannot afterwards sell it to another, or 
hold it open to pre-emption, A aiibs'Hjuent 
UliDS on such tanii by another coniera no 
title whatever. 84 Cal. 499. 

Ejectment may be maintained on a r*- 
ceiier's receipt, the same l>eing, in effect^ a 
cerr.]6cate of purchase. 84 Cal. 499. 

The conveyance of the land pre-en>pt«d, 
and the delivery of the ccrtilicate, are suffi- 
cient evidence of the aoaignment o! the cer- 
tificate, and all rigbte thereunder. 84 CaL 
499. 

A party who rescinds a contract in order 
to qualify aa a witness before the United 
States officers cannot afterwards have it 
renewed. 75 CaL 342. 



78 (^aL 565. 

Grron of the land department on qnw* 
tions of law may be reviewed b^ the courla^ 
but it is otherwise as to questions of fact. 
87CaLS7l; 76CiJ.56e. 

An act of Congress held to operate h * 
grant tejmMfML 70 CaL 4S9. 
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PUBUC LANDS. 



A railnwd patent to » tnwt, coDtainiTig & 
raKrvaliou o[ "all mioeral UmU, iIiiiuUI 
•ar Im found thersin," doM not pau the 
tilleot thegovemmant toany portion thereof 
ibtX. ia mineral land. 75 Cat. 195. (Searla, 
C J., anil McFarlaad, J., diaaenting.) 

A patent ia condnaive a* to the character 
of t)ie lanii, where it oontaina no reaerva- 
tioni. 7S Cat. 235. 

Poaaessinn of pablia landa ia a qneation e[ 
fact. 76CaLZ51. 

pMseasion of a part of an incloaad tracts 
«nder a deed for the whole, ia poueoHion <^ 
the whole. Such poaiBiaion may be by an 
■gent or tenant 76 Cat. £61. 

A railroad patent to land inclndeil in a 
valid Mexican grant i* void ab iuUio. 77 
C^aL 158. 

A pre-emplor haa >nch privitj with the 
United Sutea that he mar attack a void 
patent. 77 Cat. 158. 

PoBseaaiDn of a tretpaaaar on pnLlio land 
eannot prevent a valid faomestead entry 
therton. 78 CaL 396. See alao 83 Cal. 
167. 

A receivBr'e receipt ia prima /adt avi- 
dence of a valid homaatead entry, and oF 
the bomeateader'a titie to the lanJ, and ia 
■nfficienb to maintain ejeotment. 78 CaL 
296. 

Under the townaite law, U the occupant ia 
an unmarried woman, the fact that after- 
wanla her husband advancea the funds to 
pnrchaae it dnei cot make it comninaity 
property. 80 Cal. 317. 

ijand induaed by a dilapidated fence ia 
not BO poaaeaaed aa to prtM^nda entry by a 
bomealeailer. 80 CaL 590. 

The law forbidding tha cutting of timber 
on gov em me at land doea not apply to chap- 
arral anil acrul>-0Bk mrnoved for the parpoee 
olcnitiration. 81 CaL 80. 

A posaewory right to public landa rnay be 
the proper aubject of aale. 81 Cal. 60. 

A patent ia at leaat prima /aek evidence 
that all preliminary eooditiona have been 
fnieiled. 77 CaL 69. See 78 Cal. 235. 

One who has procnred a deaert-land entry 
to be oDcsteil does not acquire any priority 
«f entry for himaelf. Such priority only ap- 
bliea to pre-emption, homeitead, and timber- 
culture entriea. 83 CaL 33. 

The title of the city and county of San 
Francisco to the pneblo landa waa in nature 
of a tmst for the oaneHt of the in habitants, 
and to devote the reaidna to public nasi ita 
right of disposition and nsa was in all par- 
tionlara lubjeet tn the control of the govern- 
BMnt. 87 CaL 329. 

The grant of Congreaa to the city nt San 
Prancisco of pneUlo landa waa inteiuled to 
be made in trust for the head of a family re- 
aiding on the landa, and innred to tlia bene- 
fit of a surviving wife in poaeasion tiiereof at 



wire m poaeasioi 
aage. 87 Cat. i 



abanlntely u 
need not not ho net apart by tha probata 
court. 87 Cat. S^-g. 

A preanmptiou attaches to a grant of land 
by the ayuntaniiento of a pneblo to a private 
person who has been put iu poaseuion by the 
alcalds, that the an thoritiea acted within the 
itboricy iu making the grant. ' 
B7 Cal. fill. 

To show a dedication of public laud aa a 
plaxa without a eonveyanoe, and merely by 
way ot gift or alianilonment, the intent of 
the owner must be clearly proven by his e«- 
preai deelarationa, adiuiasioua, or acts. 87 
Cal. 514. 

A patent from the United Statea under 

iBoctoF Congreaa of Jiily 2% 1888, to quiet 

land titlea in California, eannot be impeached 

by evidenea that tha laud was awamp and 

overflowsd. 87 Cal. 371. 

Swamp-lands lying within the eiterior 
boundaries of a Maxican grant were not in- 
cluded in the grant of awamn-lauds (o the 
state of California. 87 CaL 3il. 

A deciaion of tha land department of the 
United Statea, upon a qneation of fact coming 
before it on a toiitest, is concluaire upon 
the party, in the aliaence of fraudulent impo- 
sition, and on thia ground the patent can 
only be aaaailed in a proceeding in equity. 87 
CaL 371. 

The decision at the land department «• to 
the character of land is contlusive when dia> 
tinctly adjndgeiL 87 Cal. 371. 

The land department of the United Statea 
oannot grant land- It haa no power to 
award one person land which Congress hM 
granted to annther, and ita decision no 
awarding ia a nullity. 87 Cal. 371. 

Tha delay of aawanip-laad cla mint nnder 
oertificate of purchase wsoed in IS56, to take 
steps to have the character of the land deter- 
mined, i* preiiimptive evidence that the land 
waa never swamp and overQowed. 87 Cal. 
371. 

A certificate nt tide-land issued prior ts 
the "curative" act of 1872 was validated 
by that act. 87 Cal. 23. 

JCvidenca thatapurty who was in possession 
of public Uiiils at the time the railroad 



been refused, is not proof, without an offer to 
pay the register's fees, that the land waa ex- 
empted from such grant 77 Cal. 6D. 

Mere occnpanoy of pnlilio laud gives no 
right against a subsequent congressional 
grant. 77 Cal. 3^7. 

Only one iu privity with the ([nvemment 
title can attack a patent to the state, ol 
lieu buida. 77 CaL 2S7. But aee 83 CaL 
101. 

Ad innocent pnrchaaer of lien lands ini' 
properly selected has a prefix ' • ^ • 

furohase the ' " 

7CaL2e7. 
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PUBLIC LANDS— PUBLIC OFFICERS. 



A pttont to kn ftdministretor reatt tho 
legal titls in him. 77 Cid. 257. 
See CBBTiriOA'rK: Man put oat Ul»iNa 

Stats Lahim. 

Temporary iliienee from a, claim It not 
■Inn.lunineiit. 7» Ca\. I. 

Tbe ii!Bte cam olitaia do title to icliool- 
lanili uuCil fnlly Hurvayel. 81 Cal. 690. 

Tlie certiticBte of tba itAte aarveycir-gen- 
eral is presumed (« be oorreot. 82 C*L 513; 
82 Ual, 670. 

An applicant mnst pro** his citizenship. 
II foreign- bom, his non-citiEeuihip will be 
presniiieil nutil the contrary is ahawn by 
record STiileuce; bat parol evidence or the 
great regi>ter i.i not inlficisnt. 82 CaL 670; 
§2 Oat. t>17; tj2 Oal. 6l:ii 82 Cal. 104. 

CerliKcaCe of purchase, how impeached. 
02 Cal. 104. 

Each party in a content orar state land 
mnat prove his ciiiienglilp, whether it be 
denied or not. 8'> Cal. 670. 



Applicant for atate land mast be 
■ettfer thoTBOu. 72 Cal. S36; 71 



CaL S 



03 Cal. G06; 82 Cal. IIU. 

Contest uiay lie ha.l aftw the 
certilicate. 68 Cal. 5^. 

Ea-watials of Rtfid:ivit of applicant. 72 
Cal. 29; 71 Cal. 318; 68 CaL 639. 

Action to determine conteat OTar. 70 Cal. 
W7; 08 Cal. 2ti7; 6S C»l. 639. 

Fitness for oultiTsUoD a question of fact. 
63 Cat. 2li7. 

Title of state to lien Isnd cannot b* at- 
tacli<i<lUya>trant^r. 68 CaL 181. But i«a 
8'^ CdL lat. 

Contest between prc-emptor and state as 
to preeiimtion. 68 Cat. 184. 

Coiite.to' er university land. 68 Cal. 473. 

Ki'ference to court for adjndicatioa. 6S 
Gal. 6.-t9i 70 Cal. 247, 

Services ol annrnioaa by pablioation, in 
contesUover. 70 Cal. IGa 

Sale of over 160 acres school-land to one 
paraniiioitl. 70 Col. 4.% 

Aotion to set aside patent to, eaaantial 
allegHtioiis. TO Cal. 276. 

ICsientialsof complaint and answer 
test over. 71 Cal. 209. 

Adverse occnpaucy ilefined. 71 Cal. 209; 
72 Cal. 29:71 Cal. 313. 

A cert licale of lien Innds from the general 
laml.oHice nf the UiiiMd States eonveyi Ifas 
title aa effectnatly as a patent. Such title 
will prevail over the patent to a pra-em 
tioner witn Httleil on the land snlw^uent 
the state's selection, though prior to the liat- 
iiiE of the land to tlm atiLe. 83 Cal. B:I9. 

The coin 111 is-ii oner oF the general laail-oGB< 
cannot cancel the atate'a aelectioD of lit 
taiiils and tlie listing thereof to the state, i 
favor of a prccinptionsr vbo had no pri< 

rights. 83 CdI. nas. 

A liaUueiie of laud to the itete, nnder the 



Booth act, cannot be canceled by the Sew 

-y of the Interior, and a patent de^nd- 

>a inch cancellations is void, and iiiay b« 

coUAterally attacked in an aclinn of ejec^ 

enb, even by a mere squatter. S3 Cal. 101. 

An appt cation to purchaM state lieu land, 

liich cuutaiuB no descriiition by lejjol inli- 

viaioiiB, is void, and a certiticatu of pu^ 
cbaaa ttaareunder conveys uo title. S3 lid. 
101. 

A deed to school-lands before certificabi ot 
purchase is issued, or any payment mada 
tliemon, conveys no interest in ihe laiuL 64 
Cal. 611. 

A deed grant to sch mil lands, void for 

SDt of any interest in the Uii>< conveyed, 
does not bind the title afterwards aconired 
from the state by the grantor. 84 Cut 611. 

Certificates of purchase as presumptive of 
title. 71 Cat. 21. 

Title under certificate innres to the grrno' 
ee. 71 Cal. 21. 

"Lands snitable for cnltivaUon " defined, 
'2 C»l, 236. 

Plaintiff in a conteat over atate land must 
recoier on the strength of his own title. 73 



Cal. 2: 

Limitations as t* time within which to be- 
gin suit does not extend afiainst a sabsa- 
quent application. 76 Cal. 409. 

In ejectment, a certificate of pnrchssemay 
be attached by proof that the applicanta 
petition therefor was false in any luaterill 
parcicuhir. 82 Cal. 104. 

Sea DsBSSt Statutb of Lihitatioms. 



PUBLIC OFXTCBBS. 



tbe removal of oflScers. 08 Cal. 324. 

The Connty Government Act of 1883 did 
not repeal tbe acts of 1801 or 1 870, nr section 
HX uC the Political Code, relating to com- 
missioua or mileage for ooUuctinK taiss. 
But such fees are to be paid into the conntj 
treaiury. 88 Cat. 64. 

Redwood City marshal's salary and bond, 
Gondtrued. 68 CaL 616; 68 CaL 512. 

Petition for mandate to compel tire oom- 
miasiouers to admit petitioner to a seat held 
insufGuieut 89 Cal. 400. 

Circumstancea under which a right to > 
public office may be tried by utandaiiau. 69 
CaL4B0. 

Di>po«Bl of fees received by the racorder 
of San Lois Oliispo Connty. 89 CA. 631. 

A public officer is not liable for any nuir 
tor wherein he is allowed disuretioo. 83 CaL 
447. See 71 CaL 209. 

Section 770 ot the Penal Code, as to th* 
remuval of a pnblie officer, couatrued. 83 
Cal. 48. 

Umitntioa u to tlie power of tbe gi^ 
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TnBUC OFFICERS. 



■hm to remova pilot 
Ctl. 633: 63 CkL 463. 

TIm deeinon ot the niperTiBors of San 
Fnnoiaco b final m to th« Ugalitj' of de- 
■und oo the treMurer, and maudinHiu will 
lie tn compel the auditor to audit and allow 
Um tame. U Cal. M4. 

DirpoaltioD of fees ot immigntion c«ni- 
ttinioaer. TO Cal. 212. 

An aEcreemant to compenuite a deputy 
thtriff for procnring evidence to coDvict for 
:..- J ^- inother coootv ' ' 



I to aiipoiot a particalar [Mraon road 

TO Cal. 612. 
I an officer ia vaetad with diicretioli, 
mliject to the control of tbe courta 
ethtreot. TI Cal, 205. 
ing that a nperior j 
tkm ir» not procnred thronL 
offer to divide the eaUry, held supported bj 
(Tideuce. TI Cal. 618. 

A cnanty tax collector caonot maintain 
■aitigaiaBt tbe county on a quanlum mrrsil 
for MTvices performed in collectiiig liueaM 
tare*. 72 CaL 3!% 

SnbieqneDt acta of the legielatDre prohib- 
iting the ume offuaiiai, bnt imposing different 
peoaltiea or givmg d^erent remedies, repeal 
10 (u lech former acta. 7S Cal. ItO. 

A federal official cannot hold ■ atato office. 
73 Cal- 23a 

A niperior conrt haa jurisdiction to try 
the queetinn of nnnrpation of Uie office of 
police judge. 73 Cal. 486. 

"The one-twelfth art" 1 
to tbe salanea of statutory ol 
413 

Dlitriot atforney of Freano Cnnnly held 
not entitled to certain fees. 74 Cal. 475. 

The act of 1874 for the removal of otiicen 
for malfeaauice held to be invalid. 7S Cal. 
147. 

Bonda of indemnity executed to the Rhei- 
iff U-loug to him personally. 70 Cal. S4il. 

Pilot cnmitiiaaiouer appointed liy the gov. 
wner with cnuaent of senate can mily be 
nmoved by the coQcnrrence of both. 76 

Cal. eas. 



for lees, atktute 
Cal. 121. 

The office of aheriff and tax collector re- 
qoire w^rate bonda. T6 Cal. SOO. 

Cerliti eaten aa evidence of tiie time of def- 
alcation. 76 Cal. I. 

Saa Francisco eaa inapector's aalary held 
iat monthly, an<f forfeited if not prs'^siited 
for allowaii(« in time limited by>ecton90 
Bf Um oonsohdation act. 76 Cal. »25. 

Fees of rei^rder of San Louis Obispo 
Conrty. 76Csl B2. 

Feea of tax eolleetor ot Monterey Couuty. 



annMd to have l«en regularly appointed »nd 
haa performed his offiuial duty. TT CaL 46l, 

Pleading in actions on official bonds- If 
Cal. 46. 

Feea allowed aheriS for tran*portine prl»- 
onera to state prison must be paid int* 
county treaaiiry. The sheriff has no right 
to reUin them. 77 Cal. 592. 

A ninnioipal corporation is not liable tct- 
the negligence of iU officers. T8 Cal. 5S3. 

Statute making tbe term of the board of 
health five years ia nnconatituttoDoL ?§; 
Cal. lOS. 

Failure to file bond in time with countf 
clerk and secretary of state hold not of w- 
aelf creative of a vsoBocy. T9 Cal. 105, 

Jurisdiction of harbor commiasionet* OTW 
navi(;able waters. 79 Cal. C40. 

The pover of appointment to office i> tank 
easentially an executive fnnction, within th» 
meaning of the conatitution; and whsra not 
required by the conati tation, may be regulated,- 
by legislation. 80 Cal. 233. 

The provisions of section 907 of the Politi-- 
cal Code deacnbing the time within whiclti 
the oath of office must be taken arc manda- 
tory, and the official oath or bond must l>*' 
t leil with u the prescribed time, or the righk- 
to the office becomes forfeited. 85 Od, 



officer to qnalify within tifteen days froK 
the commencement of his term. "whenn» 
niitioe has bpen given," apiilies to cssea 
where his election or appointment is pr^ 
Bumed to be known to him. 85 Cul. 509. 

A person who did not receive his coiiimia- 
aion, dr did nut have knowledge of his ap- 
pointment, haa ten days after the receipt of. 
nia oommiaaion in which to qnalify. 63 CaL- 
309. 

A alight diSermce between the designa- 
tion of the office in the cominiasion and in: 
the official oath ia of no imporlauce. SS CaL 
600. 

When an election is to be held to fill ft/, 
vacency in the term of a su]ierior judge, anj, 
fiich term expires on the ncKt first day ot 
January, the people will alio lie rcqiiirtd a|. 
the same electon to elect a JQilge torj Ok^r 
new term. 88 Cal. 27. 

Umier the aot of March, 1S7H, the ! oarf: 
of election conim'aiioiiere in San FranciacO' 
iiBve tio power to put a fourtli pertoo on th» 
board of precinot registrat.uu. Sti Cal. 64. 

The act of March. 18bt), relative to th» 
appointment of additional poliienieu in tbe 
ciiy of Sacramento, is a apectal act, aud un- 
constitutional. 85 Cal. 408. 

Tlie power to create officers not created 1^- 



. i« 



cannot be delegated. 

A joalice ol the peace b|is power to di* 
misH or relnee to oismiss a criininnl action 
withont re^anl lo the order of the distriol. 
I attorney. b5 C^L 586- - 
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PUBLIC OFFICERS— QUimNG TITLE. 



To romore m JDdici&l officer for mlscon- 
' 4noti it maat be clurgnl to li&ve lieen ilonB 
in the ducharge of jadicul fuuctiout, and 
with corrupt, partul, rnalicroD*, >n<l other 
improper motiTra, and with a kaowied|{< 
.lUt it wu wrong, aSCal. 5S5. 

Section 772 of ths PsdhI Code, providing 
far the inmnuury remoTal of olGcen, co 
tetDpUtM proceodinga foande<l on the wn 
tea accusation of a prtrate person, n 
broaght in the name oE the people. 85 Ci 

The «nininary prooeediDfti For the trial __ 
•ffioen, noder leCtion 772 of the Penal Coils, 

■ •icludea tlie right of a trial by jury. 85 

• Cal 639. 

An accasatioD against a tax collector 
T.femovB him from olEae held lufficient. 85 
-CU. 639. 

Bipresa tnisti may be r^alated by law, 
-And if the law to di(«aU, by the leaiilatars. 

■ 60CaL£l.l 

Power of lejftiktnre to eleat trast««« of 
, sUte library affirmed. SO Cal, SXi. 

Provision of County Goveraineut Act foi^ 
bidding increase of salaries during subsisting 
incumbency. 81 Cal. 588. 

Authority of harlrar commissioners to ap- 
' point and remove wharSuaers and collectors. 

■ 81 CaL 19. 

A constable may sxeonte a justice's war- 
lant, properly indoraed, outside his ooaDtj. 
;82Cai: 187. 

A constable who makes arrests outside of 

• Ilia county is entitled to bis fees for taking 
bis prisoner befon the mattiatrate. and lor 

i g<ttng to make ths arrest. 82 Cal. 187. 

A constable is liable for the negligent care 
- tt goods held nnder attichment. 32 CiJ. 

'.eo*. 

An appointment by ths govsmor during a 
> i«a«as of the legislature, for a term of four 

Jeara, operates meroly a* an appointment 
nring such reoess, and until the arijoum- 
. BMut of its next session. 87 Cal. 475. 

The law requiring evsr^ officer to dis- 

• eharge his duties until his snccessor boa 
' ^oaliSed applies to officers appointed tem- 

arily by the governor to till a vacancy. 87 



Where the exacntive appoints with the 
• oonsent of the senate, the iesnance of a com- 
■. minion b pui of the appoiiitiBent. 87 CaL 

An appointse need not qualify until hehai 
, iBoeived hia oommission. 87 Cal. 475. 

A San Fraouiaoo police-officer has ao vsatad 
right to tiie insurance fund, eiospC from the 
bwpaning of the contingencies mentionad in 
tbeuunranosFnodacL 87 Cal. 512. 

The proriaum ot the oonstitntion forbid- 
ding the inonase ot compensation of a public 
•ffiear doea not forbid an allowance to the 
•Mutf •DMriatandeDt for bis traveling ex- 
MMse and other incidentals ocMuuntad with 
UiafiM. .SJCUTSH. 



See Afpbopkutioii; CoimoLUin; Ooiia- 
TiKS; CftiMiHAL Law; Jobticrs' CoDin; 
Hahuahdb; Taxatiui); SuBRin; SoaBT; 
SopcaTiMU; Mdhicifal CoKfoUTUu 



FUBUO BOASS. 

See Commtg; TtEmoATmn; '. 
BioawAiB. 



PUBUO BQUAKB. 

See DiDiOATtoiii Huhicipal Cobfokatiow 



PUBLXO VSX. 

See Dbdioatioii; Eaaaxun 



PtnrxsHicEirc. 

Bae OumirAL Law; w.a».a Cosim. 



PtmOHABS FBIOS. 



VaAJtTUM UBUZT. 



OmSI SNJOTKEHT. 

Bm Dud; Lamdmbd ahd Tskax. 



QUZmiHO TITUL 

Action to qniet tilla setting np fnadehst 
acqaiaition mnat specify the ants of fntad. 
70 CaL 276. 

Service of somman* under aectioB 474 ■>( 
the Code of Civil Frocedn re, nnder a flotitisa 
name, will not be qnaahed on ths gnmsd 
that plaintiff might readily bave aaosrtainsd 
"^ - true name. 70 Cal. 23. 

judgment against a pUbtiS in a snit al 
ejeotment is no bar to a subsequot lait 
l^ngfat by him to quiet title nndv s> 
equitable cause of action. 71 CaL 1S5. 

It ia the great object of ooorts of *^^ 
to pnt an end to litigatioa and t *"' 

■ ~ " """'" ' 'ngle snit, the """■ 

fi UL 187. 
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QUIKHNO TITLK. 



la la action to quiat title, a trnitee holil- 
fau the legal titlo ia ft proLwr put]'. 71 
(U. 187. OeaUfM. 130. 

An lOtino to quiet title on the groDDil ot a, 
Inn<liil.!iit eppropristioa of pnblio Ltuil lieU 
bured by tbe ■tatota of UnuUtiou. 71 CW. 
ISi. 

A CMn|iUiiit to quiet title to b mining 
dkirn, which dooa not Aow it brought under 
■action 2326 of the Reviaed Statntea of the 
United Statm, naed not arrr Che i:luntieF'i 
citiEuuliip. 72 Cat. GSS. It i* otherwiH if 
troaght under «aid eectioTi. OS C<U. 43. 

Tectimony oF a witneae, liaoe deceued, in 
•B action of DoUwful detainer between the 
Bme partial, is adiairaibls in a niit to quiet 
titU aader raMiTaioo S, leetion IB70, of the 
Code of Ciril Prooednre. 73 Gil. 004. 

Tbe action to qniet title limagaiaat any one 
daiming adveraelj to |ilainti£^ whetlier inch 
dafacuUut ha in pimatiioB or noL 74 Cal. 



SaotiMi 73S of the Code of Ciril Procednre 

Cidaa that the inae which nii((ht have 
th« mbjeot ot an action in eieotment 
■ay be triw) nnder thia leotion. ll in anch 
ID actioa Uie plaintiff averi a legal title 
■gainat a defendant in poacMaion, tlie latter 
i* perhaps entitled to a jnry trial on such 
fama. 74CaL497. 

lo a *ait to qniet title, it^ not neoeaury 
to allege in tbe complaint the nature of the 
«atate, or the interaat claimed by defendant, 
whether lept or equitable. 74 Cd. 498. 

The aectioa antborinng an action to quiat 
title ia T«r; broad. An omivioa to find on 



74 Cal. 490. 

The coatinned ■>iinitifiii of an adTene 
claim conititutaa. from day lo day, a new 
aaaaa of action. 74 CaL NMX 

A jadgment in a nitt to qniet title to an 
jofliviilual intereit in land held anlflqient. 
74CaLSfi. 

Any iuterert or title may be the bnaia nf a 
•nit to quiet title. 74 CaL 616; 86 CaL 666. 

Findinga ontaide the iain«a ilionld W dii- 
ragarded. 79 CSL 66. 

A part^ hiving only a probata hom«tead 



k title 



qneiit offer d[ the adver 
Uie paper title. 7A CiL 

Action to quiet t'tle to land lUeged to 1ie 
mineral, but patented to the Central Paoitio 
Bailniad Company. 7G Cal. 194. 

Action t<> qniet title by mnrtjiagor againit 
■nngagee in pneaeaaion. 76 C:d. ■ill. 

Uii'ler tlia act of IS50, the city and coot 
»t San Praiiuiacu could be made a party in 



Awab 



aqnl 



I title. 



SCal, I 



itiiU i 



e for running a qi 
o the TtaXty, aud may lie the 
•ubjent ot a luit to quiat titla. 77 Ud. 399. 



The eiiat«naa ^ eoncnrreot remeiliM at 
law for treapaaa, aod iu equity for an in- 
junctioa, ia not eiclnaire of^ the right to ana 
to qniet title. 77 CaL 399. 

An actioa to qniet title cannot be ana- 
biined by the owner of a mere eqnitabta 
interatt aa against the hnliler of the legal 
title. 77 Cal. S95. But aee 81 CaL 120. 

A finding that the plaintiff haa no tHla, 
legal or equitable, renders i finding upon the 
iaauea of Iha statute of limitation, let up 
by the defense, immateriaL 77 Cal. 327. 

In a snit to quiet title, the fact that the 
execution sale was irregnlnr, in not selling 
certain lota aeparately, is not available as ak 
attack on defendants tide acquired under 
anch execution. 77 CaL 121. 

In an action to quiet title, an aTerment^ 
by implication, that deFendaat'a claim ia in- 
valid, ii sufficient. 77 Cal. 192, 

In an action to quiet title, ui iasQe as ts 
the poaaesaion ot the plaintiff at the conk- 
nwncemant ot the suit ia immaleriaL 78 
Cal. 144. 

Where there is no plea of fire years' ad- 
Terae pcaaeaiiion, isines as to the payment ol 
taxes and adverse posseiaion are uninateriaL 
76 Cal. 144. 



Iu 1 



action to quiet title, % judgment 



»lid m 



gagB h^d to be proper. 78 CaL 273. 

On appeal from a jndgment quieting title, 
a jnilgment for iatervenor, not prejudiuiil to 
the appellant, will not be eoniidered. 78 
Oal. 144. 

A oomplaint to qniet title, made in tbe 
usual fonn, is sufficient, and not vitiated by 
nnneoesaary allegations as to the nature of 
defendint's claim. 79 Ckl. 443. 

If a defendaut makes no c-aim, he will ba 
liable for coats, unless bs files a disclaimer. 
79 CaL 443. 

The diatinction between an action to quiet 
title and aaoit to remove a cloud upon title^ 
pointed ont. 79 CaL 443. 

Where the defendant holds the legal title^ 
even thmugh a miataka of description in 
a deed, the action to quiet title cannot ba 
maintainni against him. 79 Cil. 443. 

An attion to quiat title in regard to « 
water right acquired by appropriation. 79 
Cal. 668. 

When the complaint, without alleging 
"owuenhip," avera (acta showing owner- 
ship, it will support a jndgment for plaiatiA 
79 Cal. 267. 

When the amiwer claima no i«*srsst in tb* 
property, it is not necessary to tlad that tb* 
^ ' • - had no iotereat. 79 Cal. £07. 



Theo' 



ii<l b 



right t 

claimant of an invalid lien on aneb property. 

79 CaL 297. 

In an action to quiet title, a mortgage* 
nailer defendant ia not k nacaaaary partK 
79CaLI>6. 
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QDluriNO TITLa 



A coatrwt of plaintiff to oonny to k third 
'party will not praclude tli«m (ram the right 
'to an aotion to qniat title. 79 Cat. 6S. 

In aa aotion to qniat title, tha Aafendants 
annot ilflfanit nnder a mmtract oF tanancy 
•liDm pUiatifh, nnleai lach taoauay ii 
plwaadin the uiwer. 79 CiL 55. 

In a init to qaiet title to the proparty of 
■ dsoadent, the admiiiiatraC«r, a deviiee, uid 
tiie Jieira of a deeeaaeil daviaee may unite 
aaplalutlffa. SOCal. 2S7. 

In a gait to qniet title, it I* not necaaaary 
to prove advene pMaewioa by daCendanta, 
«r that the plaintiA were in poawMioo. 80 
CU.267. 

In a anit to quiet title, ft deaniptJMl of 
tba property inffloient fur ideutiticatioD i> 
knScienL SO Cal. 2^7. 

In a anit to qaiet title, where tha de- 
fendant reliea npon a title in himaelt, a 
'ttMi-com plaint is Dnneeesaary, and may be 
Mncken onL 80 Ctl. 267. 

See CKoas-PLiADiNoa, nnder Fliadinob. 

A dead which appear* to have lieen altered 
In a material respect after exeuatiun, ia not 
•diiiiMible in erideaoe to <how title, SO 
<kl. 257. 

In a snit to qniat title, leave to fila a snp- 
plemental answer may be granted on con<fi- 
iion of paying twenty dullara costa. SO 
Cal. 7*. 

A finding on the iuna of ownerahip ia a 
Ending of fact, and the aTideiica goins to 

fenTO each ownership should not be pleaOed. 
Cal. 3li7. 

When a finding is made aa to ownenbip 
and rt^ht of poawuion, a failure to find on 
Other uauei is immaterial. 80 Cul. 367. 

Where tba defense of t^e statnbi of limi- 
tation does not appear on the fsoe of the 
temiilaint, it can only be reached by ao. 
•wer. 80 Cal. 462. 

A mort^^gor oF land under a deed abmlnte 
Ib form, after tlie debt has linen outlawed, cat 
only havB his title qnietod by paying nu. 80 
tM. 132. 

A mortgagee in poaieaaion mnst aecoant 
lor the rents and prcitita. and creilit the wiue 
m the mortage debt. 80 Cal. 132. 

A right of way for a toll-road may 1i« lub- 
ftct of an action to quiet tide. BO Cal. 33S. 

An adniiuiatrator may bring an action to 
(niet title. SI Cal. 127. 

A simple right to pneMsnion ia sufficient 
Mr the foundation of an action to qniet title. 
81 CaL 127. 

. A complaint nay be eonitderad as in- 
tended to qniet title to land trroneously 
bulndeil in a deed. 81 Cal. ISO. 

A ri({ht to quiet title to land ermneoDsly 
deluded in a deed cannot outlaw while the 
grantor ram aina in poMeaiion. 81 Cal. 120. 

The riuhts of the parties in several sepnrate 
4ractii oFiand may 1m •djudioaceil in the same 
Action, where the adT«rM olaiuHUtta are the 
Mue. 61 CaL 127. 



in an aotion to qniet title bald 
81 CaL 127. 
In a init to qniat title, where the cow- 
plaint sata forth tbe facta ihnwing ownaialii|h 
and then allagas ownenhip, the allagatisa 
of ownerahip will be trented aa a niBta eoS- 
clasion. In such oaaot, the ploailingi will Im 
cnostmed meat atrongly aoaioat the ideadtr. 
S2 Cnl. 7. 

Adverva posaeaaion for the reqnisits tiaa 
and charaeter confera title on which a ntt 
to quiet title may be maintained, eksn m 
against a homeatM'L 82 Cal. 72. 

Civil Code, eection 1573, aa to limitation 
beM to apply toaotion by heiri toquiatcitla 
S2 Cal. m. 

la an action to qniat title to a mining clai^ 
an anawer that merely elaiina the ritht to 
follow a Tain having ita apex ontaide, bt> 
neath the snrfnoe of tha l^od daacnbed ■ 
the complaint, rwaea no OMterial iads. M 
Cat. 589; SSCaLeiS. 

The only effeot of a diaelaitner i* tn entitle 
ths ulaintiffto jndnnent withoni soiti. SI 
t-al. HSi; S8 Cal. eiSL 

There }* aeldoD ooeation for a cmaa-cmt- 
idaint in ad action to quiet title. 83 Oil 
58». The onij material iasue tendered tf 
■ crimplaint in luch action rvLitas to ther«al 
property described ia the complainL Ite 
avurment of all adverse claim afiects only ttit 
qnestion of ooats. 63 CJ. BHil; S3 Cal. 611 
Wiiere a defendant in an Action «■ a miB- 
ing claim answers that he only daimi tin 
right to follow his vein on its dipt aad 
aii)(lsa under the land ilescriliod in tlia tw* 
jilBiiit, tba judgment should be (or ptaiitif 
Ha on a disclaimer, and saving the nglitaet 
tha defendant as claimed by biui. bSCu. 
SbH; 83CaL6l3. 

It is not improper for the plaintiff toda- 
urilia the natnra of defendant's claim. 81 
Cal. 127. 

A party eannot now rely -on naked pes- 
uiwiin of publia land against a ]ano* 
aiming under the gnreruiiieut, nor can !■ 
■iutaiu an action against one w.'io hu 
eil a valid homestaati claim on the pre^ 
aa. 83 Cal, 167. 

Kaieiitials of a complaint in an aetioott 
let tiUs. 79 Cal. 569; 79 Cal. 443. 
ill an action to quiet title, tha pliiatf 
iiuotahow, in relmltnl tit Uie dafeudant^ 
Kim to a United StatM hnmeatea.! entiy, 
lat a atran;;er hua a prior pra-aiiiptiiia 
dliiig on tha premises. 83 Cal. li>7. 

"" caart, in a decree of quieting titl^ 
nixy award the posamJiinn of tlie prciuian Ik 
dcfaiiiiant 83 CA. IB7. 
A nousnit should not be granted ti>r bS- 
e of plaintiff to prove an a-lverse titl^ 
tim, or intereat in ll«(endnn^ where than 
no iHue on thia point. S4 Cal. 6M. 
Elrror in refnsinK a nnnsnit inayliaciiral 
by tb« sahMqoont evidence ol defendiaK 
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A jadginent quieting titla otnnot be ■ns- 
luQ«l DDiler &n ordiuar; oompIuDt, where 
it appew* that the defendant bolla tlie 
arwerCy in tmit for the plaintiSi S3 CaL 
»; SlCnL l^Oi UCal, 45U. 

Evidence temliug to ihow that plnintiQ' 
koida title by virtae of » pateut contirtiiiDg 
k Mfz can vnut irtHkee out a primii /iine 
«N ID hia Favor. M Cul. 193. 

A couiplaint to qniet title, conDting upnn 
title alone, la not latiported by eriileuue of 
mere ^ir nr |HiaaeB.4iDn. The defendant in 
poMeaalon may aliow an ouUtanding title in 
KBtrmiiger. 60 U>i. mZ. 

All action to determine an advene claim 
May be maiutaiiied, even though it dejioiide 
«a umceeiiiugi void on their uce. 80 iM. 

ue. 

A jndginent in an action to qniet title a 
not vnid becuuvi a unminau* waa aarved by 
pabliation. 86 CaL BSO. 

A decree qnietiiig title parUJfe* of a jndg- 
iMDt H rem. 8(i Qd 680- 

In kn actimi to qniet title, tbe harden of 
proof net! on the plaintiff to ahow title in 
feimerlf; otherwiae he cannot reoovei. 87 
(U. 26.;. 

A cmaa-coin plaint il proper, in an action 
ifi qaii^t title, when it seeka to enforue an 
•qoitable title againat tbe plaintiff; or the 
keldar of the I^al title, but the facta in 
•Bch crck B-enmpiamt mast be stated ■• fully 
M ihey ahoald In in a bill in equity. 87 
(d. 2:6. 

A plaintiff who allem title in himaelf 
•aniiot ncnrer by merely abowing a lien on 
tIieproi«rty. 87 Cal. 256. 

The defendant may, by hia croei-eam- 
plaiut, bring in whatever additional partiea 
are neceaaary In t1ied>'terinination of tliecou- 
ttOTPKy. 87 Cal. 256. See 69 CaL Si\. 
> part piy 
s privilege 
the title should not proi 
moopy trnat be regiaid before the 
•ntitlsd to a jDdgment qnleting hia title 
■gainst Ihe pnruhaeer. 87 CaL 143. 

An artron to qniet ^tle ia a anit in eqaitj, 
kod relief therein ia aubject to the niaiini 
"that he who aeeki equity mnit do equity.' 
87 Cnl. 443. 

Bee FLKASuaa — CKOBB-rLxaDiUDS. 



auo ' 

In an art 
ehue for mi 
iatence oF the corporation muat be alleged. 
17 1*81. 360. 

Thr atnte held not aatopped by a prior 
aetioa 73 CaL 360. 

The gnprame eoort haa appellate Jnriadie- 
tion, in actioDa in the nature otoNO' 

ncu. lOS. 



In an action of fuo warrtmlo to teet th« 
'alidity of a charter, the mnnicipality ia » 

neceeaary party defendant. 66 CiJ. '^HS. 
Action broaght by tbe attorney-gsnera], to 
iBt a peraon from the iifGce of enperviior, 
dd to ba in the natore al qtio wamiulo and 
it liiniled by the gtatnte* making the board 

of gnperviaora the judge of tbe elaoiion ra- 

turna. BZ CaL 2% 

Quo mintuto proceeding* ander the pre*- 
it conititution. 84 L'al. 114.' 

See CaNBTTTDTioKAL Law; Corforatiok^ 

jDRlHDIOnOIti MUNICIPAi. ConfOftATlOMS) 

FuBLio Orriouu. 



BAILKOADB. 

to recover delinqneot taxes tm< 

der lect on 3670 of the Politlol Coile, Uie 

jniigment ought not to include iuteieat afc 

' iR rata of two per cent per inniith. liS CaL 

il. 

The itreet-railmad corporation cannot ao- 
_iire a ri^bt of way over a stri^et without 
compensation 10 the owner of tbe fee. 69 
" il, 202. 

Wril) of review againat inperviaors m 
granting me of public highwayi fur itreet 
■ilroad. 71 Ual. i36. 

TUe cunipt^ugatioa lo be awarded the 
*uer of laud Cor a right of way to a cor- 
poration iiin^it be irreapective of nny benefit* 
that wiuilil accrue from the linilditigoE the 
nwd. 1* Cal. £61; 83 Cal. 656. 

IntiBreei dne Imni alote on Central Pacific 
lilroad hoodi. 76 CiJ. 2B. 
iiubatitution of party plaintiff in a luit tO 
indemu right of way. 7S CuL 401. 
In a suit to oonilHinn a right of way, the 
complaint moat particularly describe each 
piece of land sought 10 be taken. IQ CaL 
404. 

A railmwl inOoldeo Qate P«rk, operated 
ao u not to olmtruct the free ami comfort* 
able UM thereof bv the public^ held not te 
76 Cal. 156, 



Company for carryiuo ia void u a tax upon 
a franchise grantad by the United Statea, 
77 Cal. 6ia 

Adverse possesaion of a railroad bed dar- 
ing the period required by the atatute of 
limitation, together with tbe payment ol all 
tales therroii for auch period, held to cooati- 
tnte a valid title. 77 Cal. 300. 

A deed excepting and reserving a certain 
atrip of land tor a railroad construed. 7S 
Cal- 258. 

Tbe rif^t of eminent domain may be es- 
ercieed by a cnpnrlnerBhip M well aa by ft 
co»>oration. 7B Cal. 159. 

^e anlhority of ihe railroad commission- 
era entemls to all penons en(|aged in th* 
bnaineas of transportation. 79 CaL 1&9; _ 



D.q,t,:9C by Google 



KAILROADS- BBOORDIHG. 



IroM Mb 
tovklid. 7e(Jhtl 

Wbwo a railroad eompaoy er*eU inipK>va- 
neiita oD tha land iNifora auit, aoch iiiiprai* 
DMBta moat not be takao into coniiilerati 
in eatimating tha value of the land. 84 CaL 
435; ftl CL 246. 

A tniia JStle aBtir ii admiaiibla ii tending to 
prore the value H the land. S3 Cal. 340. 

The Laaia fgr &xing the ralae of the land 
ia ita worth vheu the aumnuHU iaaued. '" 
CaLOeS. 

The Inuden of pMnng the Talue ol the 
land Boaght t» be oondenuiAd ia on defend- 
«nt B3 OaL G07. 

The *alne of the land aongbt to ba con- 
deuD«d la ita iralue for any pnrpoae, even in 
eonnaatian with plaintifT* proprnty. 78 CaL 
•3. 

Tha dedioation of a abeat for pnblio n>e 
anthoriaas ila nae tor a gtrant-raitroad, with- 
out eoDipanuttion to Uie owner of the fee. 
67CaLMT. 
See CoMMOH Cakkibk; Cokdbknatioii o* 

Lamd; CoBroaiTiofs; Uamaoki; Dkdica. 
' TiOH; KI1PI.OTU ARD Emflovbi; Qdar- 

DtAM AND Wabd; Mihimo Claims; Nm- 

LraKHOs; PuBuo I^ahiw; Iaxatioh. 



BAHAOAS QBAHT. 



6aa CftDUKAL Lav. 



B&TIFICATt&ir. 



BSABONABi:.B DOUBI. 
Bee Ckimuai. Law; InsiHDonon. 



BXOBIFT. 

See Bvtpuics. 



Anthori^ to diacbarge a noaiver for » 
pnrpoae anoitlary to the main oliject nf the 
kctjon ia not toTalidatod hy an appeaL 72 
Oil. B78. 

Appointment of a reoeirer in a certain di- 
Toroe prooeedinf held improper. 76 Cal. 



The npreme court haa no juriadietioa t* 
appoint a reoeiver of the property otaoarpB- 
ra Licit! it) quo learranlo pruceeiliug], npea 
jaiigineot of forfeiture of ita corptnata clUr- 
ter. 84 CaL 327. 

The only parties whose intemti ean de- 
mand the appointmenC of a receiver, inaeiM 
where a eorpurate chartsr ia forfeited, m 
ita oreditora and stocbholdar*- W CaL 327. 

In ioaoIveDcy procesdingi, the fnoctiou 
of a reoeiver are not lOsuouiJedbyaniuud. 
S*Cal.7 i~" J rr— 

A reeeJTer baa power nndar tbe gantml 
lawi of thia atale to bring and defeinl ae. 
tioni in hia own name aa reuoivar, to taka 
and keep poaaauion of the property, to rt- 
oaJTe reata, collect and oompromuie riebl^ 
to make tianafarit and, generally, to do waA 
acta reapeetiog the property aa the sout 
may authorijM. 84 OaL 7. 

Appoiotiaeot of a lecoirer in a nit fit 
partition of peraonal property held propac. 
75 CaL 319. 

Appointment of a receiver in tnpplemeat- 
ary prooeedinga held proper. 7S Uai- 3iT. 

Appointment of a reoeiver in ioaolraa^ 
proceudinga held not Bmen*Us to a writM 
prohibitioQ. 78 Cal. 418. 

Property eannot be eeoared from atiaab- 
ment by being pUoad in the hauda of ara- 
eeivar or bailee, even where the dabtct iia 
foreign corporation. 81 Cal. 651. 

Tbe auperior oonr^ having jnriadictioe t( 
ifnrce a reaciaaion, ha* jnriailicCton toip- 



irof tl 






in the atate which have been det.vereilutht 
couoidemtion of tha contract rescinded, ud 
thii regardleia of tli« residence of th« d» 
feiidHnb 80 CaL II. 

Receivan in partner«faip diaaolntion. B 
CaL 474. 
See Bokim; Dkeb; Ebtoppu.; PBasDimnHi. 



BB<XAKAVION DISTBIOTft 



See PvBLio OrncEaa. 



BxcoRDnro. 

Lattera patent are not entitled to bi 
icorileil, nudei the lawaof thifcibia- H 

CaL fiU,'. 

See Bona Fidb PcmcHAiiit*; Dm>; Hon- 
btiad; JoDnMiKT; Mbuhanic'h Lib^; ^ 
PliiDUU; MoHTOAaiii VutDicr. 
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KE00BD8- RBVENUE. 



BBOOBD6. 

8m Atpsiu; Bill of ExcKmoNs; Hxw 

Tkulo. 



BXSEKFTION. 



BXVOBXATIOH. 



BebeariDg beld constitatiooal withoat fho 
jgning of order therefor bj nipreme JDdeai. 
fi] CkLMS. 

A anperior oonrt huno antbority to grant 
« laboring in an tppraL 77 Cal. DOS. 
Bm ArFEAie; Coirenrtmoiiu. Law; Jnus- 



plie* odIt to formal relsaKi nnrportiDg to be 
■Dob, and not to thoaa which mieht operat* 
M anoh in an indirect way. 78 OL 6a-2. 
8m Attaohiuiii; Boam; Subkitbrif. 



BBUaiOUB SOOTBTIXa 



BBKITTITirB. 

Im Apthals; Fbaotkik 



SZVTS. 

Bm Laxdlord ahd TxtrAirr. 



Bm Laxdlobd aud TnTAm 



bsplxvin. 

Sm Claim abd Oklivirt; Damaob. 



BZa ADJUDIOATA. 

Bm Ebtofpu.; JuDoiuirTi FLBAi)iNa& 



Ths cODrti (if thia atate hare author!^ ta 
mcind a contract for tba porohaw of a mia* 
in Mexico, where the larger part of the ooft- 
■idsratioa aoDght to bereoorered back ii w 
this state. 85 CaL 11. 

A purchsMr who is disntiiGed with hit 
contract may either rescind the contract 
or ratiCy it and sue for damage*. SB CaL 
11. 

It doea not require matnal conwat to 
reacinil a contrast tor frand or miitaka. Tbm 
resciaJing party complato* the resciuion bj 
a notice thereof aail an offer to lagtora everf> 
thJD.^ of valne received. Sfi Cal. 11. 

An un reason alile delay in rescindtng a mJ* 
at land will destroy Che right, and is fatal t* 
the action. SS Cal. 633. 

The firat requisite of reaoinioD is prompl 
action. A party caoDot ipecnlate on tu 
contract to see whether it Um* ont bad or 
good. This is particularly troe in a nev 
country, where values change mpidly. 8i 
Cal. fi2-J. 

A purty cannot defeat a note given f«r 
goods on the groaud of fraud unless he ha* 
oSareil to return them. 78 Cal. 662. 

An offer befere niit to return the purchsse- 
inoaay ia a condition preoedent to the maia- 
tenanoe of an aoCion to rescind a sale. 8t 
Cal. G-22. 
8m CoMTHAOTSi Fradd; Salb; Vesdok An 



RBSIDXVOS. 

See Attactdmbht; Cbahqi or Vnnn; Jon 

MCTiOM; Jrancn' Cousn. 



Bm Prauc Ovnonj Taxatuw. 
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REWARD— aALK. 



8m Fobuo OmmMi Frauo Fouor. 



BiaHT OT WAT. 



TtTPA-RTATJ RiaHTB. 



BOADS. 

8m HramrArs; Right of Wat. 



BULBS OB- COTJBT. 
' A ttipnl&tian bald not to obri&ta tfaa 



Mart. 72 Oi. 69. 

A trial court hu power to «n*pend ona < 
■ora of iCa rulu m » paiticalu cm«. 1 



' tTiaTinaatdepoait the jury' 
MM 1* HOC illegal. 73 Cal. 17(1. 

Uodartule 3of theauprema coart, relating 
Iw ths diimiual of a caaa for failure to "* 
the tr>Dscript ia time, frautiotu of a day i 
h conaidered. 87 CaL 610. 

Failure to serve a copy of the petition i 
writ of roandate upon the opposing party, 
■aqnirad by rule ^ of the aupreme coort. . 
groimd for diamiaaing the petition. 87 CaL 



:ved by 



A right to a jur^ trial is not wi 
fcilure to dsmaDd it whan the caae 
trial, notwithi band ins tbe rule of ci 
k^ry ahall ba then (binanded. 70 Cal. 447. 

rawer of superior coarta to anforoa their 
nlM. 86 0^431. 



BAOBAKBHTO. 

Bm BoMMJ MUKIdTAL COKFOKATIOVI. 



SALAST. 
Bee BMPLOTERa ahd Empldti 



tbe aeller hM agrMd to deliver it elMwheta^ 
or an option as to the plaoa of delivaiy it 
provided for. S4 Cal. 207. 

An oral contraot for tbe aale of wool, bo 
part of which waa acoepted, held invalid and 
inanfficient to aapport an action for damagai 
for breach of oonlract 68 Cal. 17. 

Parol ovidenoe bald admisaiblo to ideoti^ 
property mentioned in & bdl of sale. 68 CaL 
■19. 

Retention of tbe property by the buyer, 
and other oirounutancea, bald to he a wairar 
of allegad defecta in Ibe merohandia^ by tb* 
endee. 68 CaL 20.1. 

It aeeme that recogniMd cnstom will ba 
presumed to form part of a contract hy im- 
plication. 68 CaL 622; 68 CaL 205. 

A sale of personal property, to be valid 

against creditor* of the vendor, most be ao- 

companied by an actual and eonlinaMis 

chsoge of poKWMion. 66Cal. II; 7aCit.391. 

The fact that the vendor residwl in tba 

house as a lodger will not vitiate a sale of tbe 

hoaubold famitnre aa ag&inat cmlitoi^ 

where the vendee took open poe*esaioD and 

iDtinuedtoeieroiaaownFnhip. 69Cd.247. 

A ule of personal property is nnt void 

when made in payment of ■ debt, althoart 

vBudee knew that tbe effect of the uls 

lid be to kinder and delay other orediton. 

69 Cal. 247. 

Where animals ai« aolH, but die before da- 
livery, the loas must be borne by tbe vendee. 
69 CaL 112. 

Acquieacenoe in a atock sale held to waiva 
tbe right to aftemanls object to it. 69 OiL 

», „ ks t>iat in a seit in riMi(iiip«i( to r»- 

oovsr the value td goods sold and deliversd, 
a general deniHl puts in inue the poiut is te 
whether tba debt is yet due. 69 Cal. SL 

An oral contract for the ule of horses hsld 
void noder the statute of frauils, as to aad 
of them as bad never been accepted. 70 CiL 
399. 

An action for breach of warranty lie^ eita 
though the vendee has not rescinded the nl*. 
71 Cal. 142. 

Damages for breach of contract to delim 
a certain lot of bops held ezoaaaiva. 71<U 



Penonal property ia delivantbia at the atranger might 
plaMwbenitUat Um time of sale, uOm* 1 73 CaL S99. 



lected from the whole oontnet. T2Cal.!91 
The mere reaarvation of a l<en for the piu^ 

chaae price is invalid against crediUin of tbt 

vendee. 72 CaL 293. 
A indgment ia but e^ident-e of a debt sua 

is not subject to levy or sale noder sM- 

ontion. 72 CaL 232. 
Where the delivery is imme<1iata, and tM 

change of possession open and ootoriooi ™ 

several months, the fact that the reudat 

was employed to handle the property ai» 
the stranger might ba will not invalidate the n» 
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CoDtinooiu posuMion aodar tJi* atntnte 
«i fnuils need cot be indefiaite. Wlieii 
•oatjniied Inns eanagh to Iw Dotorioni, the 
Ti a da o mK? let or lead ths property to tl^a 
fandor without lUiatiiig the hlIs, area u 
kgaiiut creilitora. 7:1 Cul. 400. 

A creililor who fau iictnal notioa of in ac- 
takl transfer will not Im heard tn nine tlie 
vacation that the diaaga of pouaaiioB ww 
BotsDlficieDt 73 Cal. 399. 

An agreement for the nala of per*onaI 
Bcoperty, Dot accanipaaiiid by iin mediate de- 
Ireiy aurl change nf poanuion, ii voidlLa tn 
cvdlton, ereii where it ia retained to leuara 
tlM pnrcliaae price. 73 CaL 820. 

Snch delirerjr aa the natura of the eaaa 
nnnjte iareqaired by the atatute ai to frau Ja 
to render the aale valid aa agamat creditor! 
aftbeveadee. 73 Cid. 211. 

A Bale of certain wheat, made in retarn for 
•aed advanced, held voidaa to cr«diton. 7i 
CU. 376. 

Property never owned or poeBened by the 
vendor ia not governed W eection 3M0 
of the Civil Coile. 74 Cal. W. 

Parol evJdsQce ia not adminilile to add tA 
or contrad cb a hill of sale. 74 Cal. 4S9. 

Sale of a atnck in trade held ahovn to lie ao- 
eompaoieil by an immediate delivery and cou- 
tinaons change of poaaeaaion. Tfi Cal. 282. 

To create an eipreaa warranty of a chaCttl, 

affirmation on the faith of which the par- 
clutaer bonsbl will be treated aa a warranty. 
Tfi Cal. 658. 

Oae nhn agreea to nil a crop of fruit gi vea 
an implied warruity aa to quality. 76 CuL 
212. 

Where the terma are "oaah on delivery," 
there ia no aale without either the cash or 
Am delivery. 70 Cal. 212. 

If the goode are not identified, the title 
will Dot l<e preenmed to pass, in the abience 
of other otrcnmstance* ahowing euch to be the 
iatent; the won! "auld" ia not couuloaive. 
W CaL 212. 

Where the time of payment ia left indefi- 
nite, the law impliea payment on delivery, 
DeUvery without auch payment ia a waiver 
ot immeiliale payment, aa a oonditinn coo- 
enrrent to obtaining title. 76 Cal. 217. 

Identillcation of the article* aold is easeo- 
lial to the veating oE title in Uie vendee. 7li 
ChL 216. 

Ad agreement that a receipt and diapoeal 
of fmit ahall not be deemed aa an acceptance 
ander a oontract of aale held Talid, 76 Cal. 
SI. 

An executory contraot of aale paaua the 
title when the goods are delivered and in- 
■pected, and accepted by the vendee. 77 
dhl. 139. 

When gonds sold by the vendor remain in 
poMeasion of a pledgee, the title doea not 
pksB. 77 Cal. 14a 

Inuufw of perwHud pragertr baU void 



for want of immediate delivery and contin- 
uouB chauge of poexeasinn. G7 Cal. SKI; 70 
Cal. eOO; 73 Cd. 3^0; bS Cui. Hi 72 CaL 
293; 73 CU. SSOi 73 L'aL 211; 74 Cal. 376t 
77 CaL 644; 84 CaL lt>8. 

I'mnifen held valid. 73 Cal. SM; 66 CaL 
642; «9 CaL 247; 78 Cal; 1 14; 84 Cal. 244. 

Case where creiUtor was held estopped to 
queation the validity of the trauafer. 67 CaL 
137. 

Parol evidence ia permiaaibts to identifv 
gooda delivered with those aoUL 77 Cal. 140. 

A sale withont iinmeiliate delivery and 









against the assignee in insolvency of the 
debtor, aa also huexeciitpror admioiatrator. 

77 CaL 6441 70 CaL 6UD. 

A contract for the sale of growing en>po 
need not be in writing nnder the itatnte cd 
franda. 77 Cal. 239. 

Under a contract by whioh goodi were to 
be delivered to a specified carrier for ahip- 
ment, delivery to the carrier ia delivery to 
'the vendee, regardless of the buyer's right to 
weigh the goods when they reached him. 

78 CaL 439. 

A verdict held supported by the evidenoe^ 
aa to immediate delivery and continnoD* 
change of poMsaaion, where a son claimed sa 
vendee of his father. 78 Cal. 1 14. 

A verdict in favor of vsodnr for ths pur- 
chase prioe of a harvester that broke down 
on being nsed. and whioh the vendee 
promptly offered to return, held not aOB- 
tained by the evidence. 78 Cat. 410. 

The word "sold" does not necessarily 
mean that a conveyance most be made or 
that the title mast pass. 83 C»L 186. 

In an action for damages for breach of con- 
tract of sales of harvesting- machines, tho 
qnestion as to whether the representation* 
were intended as warranties held to be for 
the jury to decide. 83 Cal. 33:i. 

Every person who marmlacturee an article 
under an order, fur particnlar purpoae, war- 
rants by the eals oi it that it is reasonablj 
St for such purpose. b3 C^l. 333. 

The measure of damages for breach nf war- 
ranty in a machine aoliland reCurneii ia tb* 
price paid, with iutareat. and the axpenae* 
snatained in attempting to make themaohioA 
do the work intended S3 Cal. 33.-). 

Waiver of delay in promptly retaming * 
defective ohatteL 8A Cal. 333. 

The statute reqnirea immediate delivery, 
and actual and cootiiinoos ohanfrs of posseo- 
siou, to validate a tiausler as against ctedi- 
tors. 84 CaL 168. 

There ia no sutticient change of pi^aeasioB 
when the property appears to remain in tha 
same condition ai before the aale, and there 
is nothing to notify thini pei-aons of the 
claima of the new owner. TJie pcesesaion of 
the vendee moat lie open and uuequiiocal, 
carrying with it the usual marks aiid indiiM- 
tiona of hi* ownership. 84 CaL 168. 
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BALES — SEPARATE PROPKRTT. 



Change of pnueiuioa of an intaraat in a 
iutA of cattJs ruiiaing at large on a ranch 
b«ld anfficient aa agaiiut erediton. Si CaL 

The word "nctvud" defined. S4 CmL 
16S. 

A party who desires to defenil a claim for 
the pnrchaae price of gooil^ oa the groanda 
of a retcisaioQ of the aale, mnit bave re- 
turned, or uffered to mturu, the goods. 78 
Cat. 662. 

Title to porional property passes whsnerer 
the persoDS agree tD a preaeut transfer, and 
tlie thing is identifieil; instance of, in the 
tale ol wheat. SU Cal. 469. 

A Tendor who adopts a sale made by his 
•gent is bonnd by ttie talse repreaentetion of 
the agent. 78 ChI. 490. 



iti atook, cannot be defended in a snit broaght 
by the creditor* on the eronad t^at the Ten- 
dee did not get all that be bargained for. 82 
Cal. 474. 

The sale of iilelxed property, how madej 
validity. 82 CaL 1U9. 

A party who accepbi and pays for a quan- 
tity of good dolivered withiiat — - — *■"" 



any defect in their quality, and cannot mftke 
snch defects a groQud of obj ection to reoeive 
the balance o! the ei>o.Is which areaooording 
to the contract. ST Cal. 249. 
8«e DiLiTiRi; Fraddulbnt CoimrAHOB; 

FKaDDDLICKT RKPHBUNTATtOH; MlSTAKX; 

i; Staiutb or Feauds. 



SAN FBAHOISOO. 

Hie interest of the oily and conn^ of 
San Francisco in its beach and water-lot 
property is a Ugal estate for niaety-niae 
yeara, and may be lost to it, by adverse poa- 
■narrinn. like other real property. 81 UaL 
124. 
Bee BodnDABiM; Const itottonal Liw; 

CODHTIBS; USDIOATIONI MKIiOAN QkAJTIB; 
MUHlOfFAL COBPOKATtOHS; PoLIOl COUKT; 

Fdbuc Omcasa: Statdtx or Jjmita- 
ciaNa; Stkkci AwMswaBTa. 



BAN LUIS OBISPO OOUHTT. 
See MuviciTAL Corporatiohs; Pdbuo 0#- 



BAVINOS BANZ. 



4S(k# 



A Bohool-warrant drawn by ti 
one of whom U personally interested h 
■■ 77Cal. 6SS. 

acboola naonot Im establiahsd foe 
colorid pupils. SaC^. £"" 



ronrfoniiu is Uie proper remedy ti 
' lo her position. 83 CaJ. 4 
See PvBUC OmcsBs. 



SOHOOI^I.ASnHI. 
See Pdbuo Laud. 



SSASOa-WASRANTS. 

Search -warrants are not an const! tntjonal, 
and under their anthority the person may ba 
aaarched. 68 CaL 2S1. 

Knowledge requisite to make affidavit fei 

ATch-warrant. 68 CaL 284. 

See CkBTIOXABI; CONRTITimOHAI, LAW) 

ConraMi^. 



SEDUOnON. 

See CuMUAt Law, 



See CUHiBAL Law. 



BBVTBNOX. 

Sa* Obdunal Law. 



8KPASATE FBOFBBTT. 
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Sm EMFuinH AtTB Entlotsm. 



8nfllowiBG7 of «ar*ioa at uotioe of «ppaiL 
« CU. 80; 71 (kl. 406; 72 CkL 1B2; 12 (M. 
•70: 73 C>L 637; 74 Cal. S73. 

KoliM b* awil ii«eil not ba daponUd in 
■■* puticnUr poat-offlo*. 83 QaL 674; otbt- 
nlinB 73 C^ 25. 

Of writ of ctrtiararL 71 Otl. 083. 

Of lammoBi. 71 C>1. UH; 73 CaL 187; 
73CU.6H. 

Of ■tatamsnt and notioa on notioii for s 
■aw tri>L 72 Cd. 232; 77 CU. 625: 80 Ckl. 
aO; 81 CU. 621; 82 Otd. 61; S3 CkL 319; 83 
Oil. 31»; 73 C>1. 307. 

Of BotMX noon u tHoratf. 73 Ca]. 637. 

Of notios b; mkiL 73 t:aL S07; 76 CaL 
176: 76 CaL BIS; 83 CaL G74. 
Sm Arpui4; Bhplotir ahd Bhtloth; 
Nkv TftUL. 



Bm Coostskouuc; Puutoiaii Pbaoiiob. 



. &■• AlTiAi.; BzoETTioif; Niw Tbul. 



Baa PcBuo Laiiim. 



3m Attacbhbnt; Bomm; Cammta; Btb- 
ouTios; NniLiaBHCS; Pitblu] OmukK; 
Pdbuo Pouor. 



Tho aot of Uarob 21, ISSS, ai to aalariw 
of official ODort raportera declared nncoDiti- 
tational, aa impoaing legal faaclioua on tho 
JnJiciaiy. 66 Cal. 1U4. 

Sborthaiid reporter'B faea, how paid by 
litiganti^ and when propar to lie allowed •■ 
'. S6CU.493. 

8e* Cbikihai. Law; EviDiziom. 



Ad objaotiooable cbai^e in an aniwei fllad 
may ba withdrawn. 08 Cal. 109. 

la an aotion for calling ptaiutiff a "thM 
and Boonndrel," tbe teatimony of tlafaQdanti 
that whan ha aaid ao be believed that bit 

>perty had been atolen, ia admiaaible. 68 



propej 



Bat GzBTinoATK o* Sale; ExicDnoir. 



BHOBTHAin) ZIEP(»TZB. 

The compeuHtion ot a ahortliatid reporter 
•bo acta audar the aupomtnuDt of the jua- 
tiie ot the pe»oe in takiiia down ariminal evi- 
daaae ii to be fined lij the mngiitrate. The 
Muity auditor niait draw hi* warrant for 
OeuuHiQt properly allowed. 83 CftL 361. 



complaint for alandering a womaa 
held tu aUte a canae oF actioD. 70 CaL 2161 

Where tbe words are anibiguoua, their 

eanins ia for the jury to determiue. 70 
Cal. 2ttl. 

Id action tor alaoder of title, a Donanit it 
proper when it appears that the title ia dif 
puled between the parties. 70 Cal. 13fi. 

Id ilandar, eridence of the tiaancial coadi- 
tioQ of defendant ia admiaaible on behalf at 
pUintifE. 74 CaL 1. 

A board of enperviaora oannot rescind ft 
contract becaDae the party haa atanderad 
them. 74 Cal. 502. 

No words other thnn those aet out in tht 
complaint are admisiible in a alander auila 
77 Cal. 340. 

An answer that has been amended ia not 
admissible in a alander suiL 77 Cal. 340. 

Where the answer adiiiita that the wordt 
ware false, it ie error to initract the jary 
that the plaintiff must prove thi:ui falM. 81 
Cal. 302. 

It is error to refnaeto strike oat teslimony 
aa to slauderona wurda not nieotioueU in tht 
oompUint 77 Cal. 34. 

A soaodaloas charge against a canilidatt 
for office is actionable even if bat a repeti> 
tion of another's worde. SI Cat. S02. 

Words impnttng a want of chastity art 
acandsloaa frr te. B2 Cal. 633. 

Where evidenoe oF character ia allowed to 
ba given without objection, the point wUl 
not be conaidered on appeal, 82 Cal. 628, 

Whether section 401, Codeof Civil Proca- 
dare, bu abroiiateil the common. law mla 
which allowed the chancter of ihe ptaintifl 
in a alander suit to be attuked, not da- 
eided. 83 CaL fiSS. 

Tbe words "you thiaF," "yon swindler," 
"yon sconndrel," bold sctionalile, and in 
■neb caae it wna not neceiwaiy to aver ipt- 
cial damage. 84 CaL 177> 
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8m AasNov; Pdbuo Lahm. 



BPEOIAI. ASimnSTKA.TO& 
Bse Pbobati Law. 



BPIECI7I0 FEBFOBIUJTOE. 

Ao (^r hald not nude in a rauotwLls 
time. 68 Cml. 414. 

Part parforuiMin* mnit be naoifioillj let 
BpindetBil. G8 CaL 414. 

IMay hald to bar the risht ta 69 CkL 
6S2. 

It ii eisent:al for ipeoifio perFormaoM thftt 
Ike thing agreeil ta Im done shoatd Ik deGnit« 
■nd certain in iu term*, and the proof mmt 
be dear and wtiaFactorv. 70 CaL fi53: TU 
QJ. 535. 

Cmm in vhidi the plaintiff wm held to 
hue waived hii right. 70 OaL 663; 70 CaL 
008. 



Frandulent misrepreMTitatiaD for the pnr- 
poaa of ilefrautling third petvoua iia defeoas 
to gpecilia performance. 74 CaL Gfi7. 

A written contract far the aale ot real 
^oparty, not authoriieii hy the owner, can- 
Dot 1h enforced auainat hie adminiatrator. 
74Cal. 281. 

Coita ought not tn tie awarded againat an 
innocent pjtrly. 74 Cal. 505. 

Lachea helii to liar ipeciSo performanoe on 
• ooDlractfortlieealeof hui(L TS Cal. SBO) 
76 Cal. 84. 

Where a defendant cannot perfom in (all, 
he may be made to uerlorm in part. 76 Cal. 
299. 

A parol contract to conray on eandition o( 
rwidence aud the making of improvement*, 
if partly execnred Liy pUiutifi^ will be en- 



feroml. 77 Cat. 315. 

A oontnct to convey may be aet op by 
way of oroH-eonipUint in ejeotment. 77 
ClaL427. 

A contract held mffioiently oartain. 77 
Oal.427. 

Adequacy of consideration iaeaaanUat to a 
•ait to epsoifie perfurmancr "' ' ' " '' ''" 
CaL 114; 79 Cal 504. 

Adequate consiilaration 
^deration at the time oE the ooatroot. 77 
CU. 114. 

Where the contract provide* for a 
reyanee, anil also for the payment of a cer- 
tain atiin, the coinphint i* not dentnrrsble 
that aaka for the entoroemeut of the antire 
eonliaat 83 CaL 06. 



SnfGcieney of memomnila to satisfy th* 
alute of fnnd*. S3 Cal. 66. 
Specific performuice in favor of an at- 
torney Sot an intereab in his client's laud. 
711 C^ 604. 

luetanoe where the defendant is estopped 
from denjiing the authorily of his agent to 
laka the contract. 60 Cal. 90. 
Pleadings and conatruDliDna, generally, iB 
:tiun for apecifio perfaruiauoo, 82 CaL 
13. 

Uefeotiva title, when * bar to. 82 CU. 
I. 

A verbal eontract for the sal* of land will 
B enforoad when the veudee haa taken a^ 
lal poupeMon with the vendor's consent, or 
l>y making valnsUe impravameota tfaeroao. 
84 OaL S49. 

An option for the purchase of res] estatt 

may be specifically eiiforosd. S4 Cal. 249. 

^Vbe^e time is made of the enaoDcs of ■ 

mtractlor the sate of laud, the expirmtion 

the time ends the contract, wbich eanuol 

thereafter be enforced by either party. M 

Cal. 316. 

Where it la provideil that ■ certain iostafl- 
nent in payment should be " forf«it«d,' 
nch payment wilt be cnoatrned to meea 
ionidated damages. 84 CaL :tlG. 

The money paid as n forfeit remains a^ 
noney had and received for the ase of tb« 
mrchaaer, subject to be recovered by hin^ 
ets the damages recoupnd Fur the failure. 
Snch damages mnst be specially pleaded. H 
CkLSlU. 



BFIBITUAI.ISK. 

"Hie itJationihip between a meilinm and ft 
person who believes in epiritnaliam is caB> 
tidcntial, and all contracts between them t* 
the advantage of the medium are praannial 
to have be«i obtained under undne liifa 
ence. 72 CaL 656. 

Court* will not hold belief in spiritnalioi 
saperstitions, or contrary to pnlilie polief, 
when not followed by ants wbich are raee^ 
nixed as hurtful to society. 77 Cal. 22. 



BXABB DEOISIB. 

A dacision is not even snthority, eion 
DpoD the punt Botually passed upon by tl 
eonrt, and diraotly iuvolved in tka «u 
81C»I 143. 



8XATXD AOCOXTSTB. 
8m Aoooroi) BnwvTO a* Idnxun 
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Sea Fdbuo Omosiu. 



STATBHJBNT. 
8m Affbal; Justices' Codrts; Nbw Tnui. 



Tmufat of niniDg clmim void nnder. 7t 
ad. Ml. 

CoDtnot not to ba perfarmed id • j'Mf 
voidnndor. 73 C«L 13. 

SuffioieDoy of memoruida trnder. B3 OaL 
66. 



8TAXB 07 OAIJTOSirU. 

When katate katlioriiei ittelf t*be«Ded, 
tbe proceediDEs are like ChoM ifiaiiut a pri' 
Wte pereou. 73 C»L 29. 
ilit7 

wl. 73Cal, 29, 
6t*.tl]t«B of limitation* ma agaimt the 
*Ut« on (i caDBS of actioo againit its ez->ec- 
ratkry, tbe aaiiie u if it were a private ' 



610. 

A broker oannot n 
the Bale of Uml unlaat lii* autbority ii in 
writing. 711 Cal. bOO. 

The itatnta of frauds is no liar to relief in 
con«trnctive frand. 7S ITal. 025. 

When a verbal promise ii in the natnra of 
aguarantyof payiiieut for giHi-U anld taan< 
othsr, the obligation ia void. 81 CaJ. 28a 

An agnemetit for consiiUmtion, allowiug 



171. 



6 CaL 



mnit prevail. I>S Cal. 204. 

A alatuta does not genenUj take effect 
until the sixtieth d&y after its paasajte. 74 
Cal. 222. 

An act on the mne precite mbject, bnt 
irith diflerent penalties, repeals the pre v ions 
ooe^ where conflictiug. 75 CaL 147; 79 Cikl. 
4ISS. 

Words in a Btahite are prcsnmed to bo 
aaed iu their ordinary sense. 78 Cal. 2U0, 

SUtnies will not lie held invalid because 
tbey do not appear npon the legislative 
journals. 60 Cal. 211. 

Constrnotion of an inhibitory clanse in a 
rtatute. 81 Cal. £17. 

Whether a general aiatato repeals a special 
one liy iinplicnlion is a question of intention, 
to be (fathered from the Inngnase used, aud 
Irom the suliject-mstter. 87 Cal 124. 
< A atxtute rvmeilini in ita object! will be 
conatrncd so as t» suppren the mischief an<l 
advance the .f (i>e<1y. 811 CaL 639. 

Sections ] 18S ann J l^of the Coda of Civil 
PrnceilDre should be so tTpnatmed as to give 
effect tn Loth. One is geuerai; theotheripe- 
oUl. 80 Cal. 275. 

A atatnte that shorten* the time fo.- filing 
Alien applies to existing contraoU, and is Diil 
invaJid. S5 Cal. SO. 

See CoDn. 



An ezpraaa tmat in land cannot be ersatad 
by parol. 76 Cal. 4<>9. 

A complaint ou a lUiutraot within the ataU 
Dte of frauds need not allege that anch cob- 
tract was in writing. It will be preanmed 
to be in writing on demurrer. 84 Cal. 279. 

An executed verlnl promise to answer foc 
another's default cannot be aflvrwsrdi qae»' 
tinned. 77 Cal. 7». 

It is not Qscssaary in a complaint to show 
that the contract was ia writiug. 77 C»X, 
427. 

Marriage is not such part performance al 
a parol contract to convey as will take it out 
of the statute of frauds. 77 Col. lOli. 

Evidence of dtbk'ery and change of poa- 
session held sutficienb aa against a creditor. 
78 Cal. 1 13. 

A partnership agreemeut to deal In real 
estate ia within tie stawte of frauds. 79 

Cal. aa 

The statute of frauds as a defense need 
not lie BpeciaUy pleaded. TQ Cal. BSfi. 

A deed generally cannot lie avoided t^ 
proof of parol agreement to hold in tmat 
7» Cal. 625; 80 Cal. 514. 

A contract to pay plnintiff a certain ana 
for all the htnds that he should examine it 
not within the slatuta of frauda. 85 OaL 
5S8. 



STATUTE 07 TBAUIML 



6 Cal. 6: 

A written cnutmct made in the preaeno* 
of a principal in liis belmlf, with his con- 
aent, to convey certain lands, is snSiciently 
iiis to take the atrreemeut nut oF the atatnte 
of fraii^i. HO C;1. 00. 

A verba) contract, partly pfrformed, under 
which one, in return for i he erection of m 
dwelling and his snptmrt during htv, prom- 
ises to give a tile eaiate in cerUiii lands, ii 
not within the statute of Irauds, and may b* 
I enforoed. 81 Cal. 206. 

A oeitain agiajuieub hatween *Mdor*iid 



Gooi^lc 
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8TATDTB OP FRAUDS— ST ATDTE OF LIMITATIONa 



Taodaa belit void andei tha lUtnto of fraud*. 
B2Cal. Bl. 

Curtaia «ontmct« held Toid sodar. TO 
OkL 390; 71 Ckl. 14. 

Bm Aubhct; DsBDa; Fkadh; Mobtoui; 
iLiLADiHaa; Salbs; Tbukt, 



STATUTE OF UMZTATIOVB. 

Th« itfttpU of lilniUtioiu mart !>• ape- 
dally pleaded u > defaiua. 6S C«L 4Slii (»S 
CaL 2l0. 

Ai a ilafanie, it mnit be taken by either 
demurrer or aaawei. 68 Cal 390. 

Plea of, ID action! for real propartr in the 
langiuge of the code ii (iiffioieat. 68 CaL 348: 
74 CaL 11. 

Where the pUiatiff amende hie oom^laiot 
tbe delaailaot haa a right toaoMad hia ao- 
•wer thereto, by pteadiug the statute of limi. 
taUon*. (,$ Citl. 3(M. 

The aUtute of Umitation doea not begin 
to mil aj;aiiist a parchaaer at an axecation 
m1* Butil he reueivea hia dead. 68 Cal 

lie. 

Plea of, held not auatained by tbe evi- 
dence. 68 Ctl. 817. 

UiKler a plea of title nnder tha atatata it 
ia proper to ihov tbe nie made of the prem- 
iaae. 08 Col. 018. 

The atatute begini to mn againit a " due- 
bill " fruia the date of iba detiveiy. 69 CaL 
DSD. 

The statute appliea lo both raita at law 
Mtd equity. QJ Vu.1 235. 

BectioQ 343 nf the Cods of Ciril Procedure 
ia applicalile lo auita in equity. 69 CaL 2d5. 

The statute ilous uot ruu in faror of a pul>- 
lic officer until a demand ia made for the 
fnnda ia hia hands. 69CaL 531. 

A written agreement for arbitration does 
not prevent the running of the Itatnta. TO 
Cal. 412. 

Five yeara' idrerae claim and uae of water, 
to the kiiowlnlgB aod injury of tbe owner, 
Teats title in tho clumaiit. 70 CaL 345. 

FindlDBs as to the statute of limitation helrl 

— trted by eiidenw, """" — " - — "' 



m; 



816. 
A finding that the allegationa in the com- 

eint ara true held anffioient in thii partion- 
caM. TO CaL 345. 

The plea of section 337 of tbe Code of 
Civil Prucednre cannot apply in a suit to 
quiet title. TO Cul. SOT. 

Posaassion and payment of taxes are ea- 
■ential to title nnder the atatuta. 31 CaL 
88. 

Iliree yean' limitation anpliea to all anita 
relating to (rand. 71 Cal. filS. 

The atatnta b^lna to ran in favor of the 
tai collector of San Franoiaoo at the end of 
hi* term, witboutsny demand. TI Cal. )S3. 

The right to have a party in i . _ . < 



land declared a trnstee held burad by tt* 
atatute. 71 Ud. 1:^4. 

Proof of payineiit of tutea is admlaaiUt 
under a plea of the statuta. 71 CaL 470l 

TJia defanae of the a.atute canoot In takaa 
hy demurrer, if it doe* not clearly appear on 
tha faoa of the ooniplaint. 72 Cal. fi44. 

The statute brgiiia to run in tortM wbaa 
the wrongful act ia done. 72 CaL 685; 7S 
Cal. 334. 

A caoae of action for maliciona bnmfnj it 
a tretpai^ barred in three year*. 



ramfna i* 
72 OaL 



trustee ti an implied trusty witbont any 
repudiation by him. The time ia losr jaais. 

72 Cal. 363. 

Jndsmenta hdd in tbe atata an gaw- 
emed by tba atatuta ol limitatioDB of tlua 
state, and not hy tbe law oF the stata where 
the judgment ia ubtained. 72 Cal. Stt4. 

An oGjsctloii to tbe aufficianoy at a plan at 
the statnta will uot lie considered od appeal, 
where the cue waa Cried on the theory that 
it waa anfficieut. 72 Cal. 698. 

Findinga in a water case on tha ianea e( 
the atstote held proper, and anpporled by 
the evidence. 72 CuL 698. 

Failure to find on the plea of the atatvte 
of limitation ia ganarallv a fatal amw. 7S 
CaL 86. 

A eauae of aetinn hy tha state againat a 

ate officer ia affscted by tbe aUtate ef 
limitation the same aa if a natural peraaa. 

73 OaL 6T4. 

The statute mns in favor of a pnblie oS- 
ir on the date when he should have paid 
rer public money, aud uot from the date el 

a demand. T3 Cal. 6T4. 
The defense of tbe atatute of limitatiaB 
.ust not only give the auction, but tbe anb- 
vUion ol the seobon, if aneh there bat 7S 

Cal. 420. 
Pending an appeal From an order refuieg 

to allow new matter to be set up in a com- 

plaint, the statute of limitation doea not run 

against anch matter. 73 Cal. 452. 
Under the law of IStiJ, an actioa hami 

againat an adminislralsr is hwred alee 

against a devisee, even if a injara'. 73 CkL 

329. 
U a person against whom ^he statnte aa It 

real property baa began to run die^ it oaii> 

tinnes to mn aniiist his •ucceaaor, thon^ 

a minor. 73 Osl. 320. 

The aKlute of limitation may be Reeded 

by rgisrenoe to the aeckoo of Um oode. H 

LaL 11. 
A itockholder'a liability ia governed by 

the three yean' limiUtion. 74 CaL 167. 
The atatnte of limitabuD doea not bayn t» 
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STATDTK OP UUTTATIONS - BTREET A8SBS8UENT. 



fact tbkl takea it oat ol tlw •tetata U proper. 

When tfaa cmirt floda in IkTor of defend- 
ant on tbe plea of the aUttato, and It doei 
not appear t^at any taxca wen aver leried, 
a 6naing ai to the payment of tazee ii imma- 
teriaL 76 CaL 117. Per taira, 80 CaL 
005. 

The limitatioD of an actioD againit a tax 
toUeotor U fo«r yean. 76 CaL 606. 

The qiintiaD aa to whether the eon tract 
lor vhicii tbe eon traetcaednpoawaa executed 
entlawad at the time ■■ immatariaL 7S CaL 
tfiS. 

The fact that a penon who ia in exolaaire 
pflMeasioD ooder an invalid tax deed doei 
Bot think that he ia interfering with any 
nanon'a claim dtMa not defeat hta advene 
aaion, but makea it atrooger. 77 CaL 



rendition. 86 ChL 



from the date « 
SB4. 

An order ataying pmceedingi on a juAg- 
iBDt doea cot an>peiid tbe mnning of the 
atatata of limitation for its enforcement 80 
CaL S76. 

A hoDieatead may lie exttngniahed nudar 
the atatute of limicationa. 82 CaL 72. 



BTOOK. 

Bm CoRrosATioiii PixDaB; EUlk. 



a railroad bod. 



In. 

Statato of limitation 
77 CaL 300. 

AdTorae pooaeaiion, to a<matitDte title by 
preacHptlou, muat bo continnoaa for tbe fnll 

K'od of limitation. Any advene intemp- 
of poaaeoaioD ia fataL SS Cal. G22. 

Advene poHaeaaioD, to be tb« baaii of a 
title to real property under ths atatnto ol 
limitation, mnst bs aatoal, open, notorioua, 
boatile, contiDaoDa, aDintorruptcd, andnoder 
a daim at title. Proof that all taiaa have 
been paid or none levied ia alao niaentiil 71 
CaL 459; 80 CaL 607. 

BtatQte of limitation a« to right of hein 
and deviaeea t« reoover toal property. 70 
Ckl. 14. 

Finilioga aa to adveraa poeaaaaion held in- 
■officienL 79 Cal. 140. 

Statnte of limitation for breach of official 
btmd don not begin to ran until the end of 
tbe official term. 79 CaL 84. 

Statnte of limitation doea not begin to 
•■ acainat tbe holder of a patent for a 
Meiican grant nntil the patent ia iaaoed. 79 
CaL 14a See 84 CaL 143. 

Seotion 1573 of the Code of CivU Froce- 
dnra held to apply to actiooa by heira to 
qoiet title. 6! Ual. 174. 

Tbe atatote rnoa againat the oo-tenant 
fiani time of ooater, oven thoagh the aai 
waa raltniitted to nndei a miatue of fact 
Uw. 82 CaL 72. 

Neither lectioa 315 dot 316 of the Code of 
Civil Procedare haa auy application where a 
atate pateot ia iaaoed, when not more tl — 
five ypars uf the ten yean' limit againat 
aUto baa ran. 83 Cal. 279. 

Under the code, the atatnte rnna againat 
Ifexioan gnnta, withont ragard '- "' - 



finnatioa of aurvey or gran^ 
ef patent. 64 Cat. 143. 
Tbe atatnte of limitation in referonoo to 



a of dvil actiona oon- 



BTOOKHOIJ>X& 

Sob CoaromAxiosK 



The Sao Jont ordinance againat tbe ob- 
atrnotion of aiilewalha, and preacribins a nen- 
alty, ia constitutional and valid. 



Where a complaint atatea facta which 
ahow a violation ol both tbe city ordioanco 
and tbe Penal Co-le, auil both are within the 
^nrisdiotion uf the juatice'a court, and the 
jndgment ia witbin the limita preacribed by 
the atatnte. the defemlant will nnt be dia- 
aharged on A"b«i* eerpat. 87 CaL SI. 

No right can be acquired by preacriptioo 
to obatrnct a aidswalk or atreet of a city. 87 
CaL 91. 

The dadicatinn of a atreet to public uaa 
authoriioa the use ol the atnieC for the track 
of a atreet.car company under licenae by the 
city authority witlinut coinpenaation to the 
owner of tna fee. 87 CaL 397. 

Tbe traok of a atreet-car company ahoald, 
in tb« abaenoe of apeoial indication, be laid 
aa nearly aa iiracticable in the middle of the 
t. 87 Cal. b97. 

Sea HiOKWAn. 



BT&BBT ASSXSSHEVT. 

Aet of 1873 to revive onntract and validat* 
aaaeeameut for grading Montgomen' Avonne 
held ODOonatitutional. 68 Cal. 428. 

Foreoloanre of junior aaaeament doea in- 
validate prior lieotf when. 68 Cal. 78. 

Aaaaaamant for ton niiiuh ia only void aa 
to eiceaa. 69 Cal. 637. 

A aeoond aueudad aaaaaimant held valid. 
69CWUS37. 
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Bxtmisioa of tim* for performanoa of con- 
trmct iuvaliJ wlieii. 60 CaL 454; 80 Cal. 
1. CurUin acta relatiDg thereto ooiuCrued. 
68 Cal. itiS. 

Pciwar ol OakUod city ciran«il to let work 
on atreeta tiy contract. 70 Cal. 034. 

Recorili of Oaklanil atreet aswnment* aa 
evidence of MMMineut to uikaoira owaeia. 
70 CaL 63*. 

Evidence M to vant of authority in aotimi 
on ttreet aua»ineuta. TO CaL 13S. 

Actiou by roritrautor nndei act of April 
4, iSlO. 72 Col. 151; 72 Cal. 148. 

Width of itreet; daaiguation on officii 
nup. TS CaL I41i. 

Action to [orecloae nnder kot of April 1, 
18TS; nece^a-iry parties. 72 Cal. 229. 



. eufnr< 



aat of a 



ment iu Los Angelei. 72 CaL 367. 

WiilcDing DapouC Street. 72 CalT 404. 

Tacit acquieaueuceu an eetoppeL 72 CaL 
4M. 

Street oroaainga not inclndad in order of 
■DPtrrison. 76 Cat. 360. 

Urailiug Bay StrMl, San FrMioiaca 76 
Cal. S.'M. 

Aaaeaament on improper kit Toid. 78 CaL 
103. 

Work no 

Kvidenci 
CaL 149. 

OiniaaioD of lot invalidatei the whole aa- 
■euinent. 79 Cal 449. 

Act of March 19, 11)78, hildaapplemsotary. 
79 C^ 282. 

Vca<) prooAodinga to aatAbliib gtadea. 76 
Cal. 222. 

Na^ Strset ordinanoa oonitraed. 76 Cal. 



Counterailtninjl warrant nnder ooniolida. 
tion act. 76 C»L 645. 

Second aiiaeuiiient, after flltt WH declared 
Toid. 76 Cal. 646. 

Eridsiice to establiab official grade of 
■treeta. 78 Cal. 037. 

AsaeisnicDt void in part, Toid in whole. 
78 Cal. 63T. 

Contract for street improTontint made be- 
fore the new couititntioo. 79 CaL 45; 79 
Cal. 378. 

AaLhority for, under Oakland charter. 70 
Cal. 46. 

JuilKinent on fiadinga on appeaL 
Cal. 439. 

Invalid aaaeaament on private atttet. 79 
CaL 449. 

Aciioi) for nnfinished work. 80 Cal. I. 

Ap[>eal lo board of anpervisraa. 80 Cal. 8. 

AxpiirMnninrnt in aucordanoa with irout- 
•ge. ' 60 Cal. 8. 

CoDstrnctinn of lewer on Montgomery 
Aieaue. 82 Cal. II. 

Ill an action to forecloae a gtreet 
meiit, where the aniwer alleys* that Ute 



It bail n< 






lie aniwer allessa that Ute 
r been dedicated to the pab- 



The act of 1BS6 in reUtion to itrMt in. 
pniveinenti oouatmad. 86 Cal. 4(i5. 

AFt*r a property owner hai pmteatail 

[aiuit atreet-work, a prouiiee to pay cannot 

1 implied from the fact that he aaw the 
work done without fnrtlirr objection, and 
made auggeetiooa to the workmen as to tba 
mode of doing it. 84 Cal. 639. 
LB aasesament is valid, the anperia- 
caonot be reqaired to make auotlier. 
87 CaL 678. 

CunLractora are not entitled to an a8HHa> 
meiit for etreat-wurk done onbide of til* 
Iim'ta authorised by the reaulutioo of in- 
tention. 87 Cal. 676. 

An a i aei am ent for street-work, inolnding 
work not autboriaed hy the resotnt^no, m^ 
bu corrected by appealing to the city codd- 
cil. Pdilare to take such an appeal is oon- 
elusive on both owner and contractor. 87 
Cal- fl7Q- 

Aii iltpgal aesesament creates no lien npoa 
the Uuil aasesaed, and the owner ia not ra- 
qnireil to appeal to the oity coauciL 87 
Cal. 576. 

Under the act of 1871-72, all of the ownen 
of chepropertyaaeMedmuat be made defend- 
ants. Otlierwue the lien cannot be enCorcod 
against any of the ownen. 87 CaL ] 1. 

Where an inferior court nr board of sapar- 
▼isors has jurisdiction of the parties, it ia its 
duty to decide as to its jurisdiction over ths 
■object-matter, and snch decision is coooliK 
aive againat collateral attack. 87 CaL 40. 

The failure of an owner of land on which a 
atrnet assaasmant is attempted to be levied 
waivea his objection by failing tn Nie the i«- 
monstrance according to law. 87 Cil- 40. 

Au appeal to the boanl of anperviiora ia 
the only remedy for any grievance caa»ed 
by the official aot of the auperiuteudant of 
streets. 87 Cal. 40. 

The foreclosure of a lien upon one lot un- 
der the act of March, I8S6, i 



a foreclose a lien < 



mother lot 



owned by the same person. 87 Cal. 214. 

llie expenses of street improrement ■• a 
1'en againat the property bunelileiU bat t* 
not a personal cha^e againat the owner. 87 
Cal. 2J4. 

The attoRiey's fee* mentinncit in the sot 
■nay he allowed against each lot, althoo^ 
owned by the same person. G7 Ciil 214. 

Where the warrant of aHaannient was 
properly signed by the snperintcnden^ and 
countersigned by the mayor, the fact that 
the name of the mayor was omitteil Irom the 
reconl does not render the recording inel- 
fecttial. 87 CaL 214. 

The fact that a portion of the street sciogU 
to be improved InCd been diviileil by a croas- 
street which had been previously pnded does 
lanb 87 CaL 401 
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Sm LikSDhOaSt AND Tbhaht. 



BXTBBOaATIOV. 

A pnrchaier of 1tui<l at ui execntion lale, 
bctore tba reJemption, U entitled to be *ab- 
regiteil lo ft mperior lien in the nature of & 
Duu-tgige executeU by the debtor. 78 C«I 



BUBSOSIPTIOH. 
See CojfTK^ns; Cobpobatioki, 



StrXKOHS. 

Dinnimi of letioa for want of lerTice of, 
OCU. S25. 

Affidavit for pablicatian of; imofficieDcy, 
lOCal. 431; 72Cal. 6S. 

Proof of aervics of by a notary. 70 CbL 
Ul. 

Sarrica nnder a fictition* nanis. 70 CaL 
H 

Berries by pnblicatiou againat noD-reaident 
«31 not aapport a peraonal judgment:. 
Um attachmeot lien la valid. 72 Cal. S5. 



Depoait of copy in poat-office. 72 Cal. 65. 

Itngvlarity of aliat aummoaa not juriadic- 
tioD»l. 72 Cal. 232. 

A auDimona ia anfficient if it alat«a the 
Bitom of the action in geoaral terma. It ia 
anneceaary to atate whether tho money 
•mght to ue tvcovered accmad from work or 
from the aala oF gooda, or the kind of lien 
•night to forFctoaed, or give a deicrtption of 
the property. 8.t Cal. 3(i8. 
^ Failure of inmmona to itate nature of ae- 
*WB, or to notify defendant to appear, doea 
not affect jnriiidiction. 72 Cal. 232. 

EMentiala to service by publication mnat 
be ihnwn on the record. 73 CaL 639. 

Immaterial TiriaDce in copy diiresarded. 
73 Cal. 187. 

Bervica of rammona by publication, in 
OiTOTce, T»lid. 76 Cal. 213. 

Ameudsd affidavita of publicrtion after 
Jndpnent 7S Cal. 213. 

Signilure of clerk to, may be printad, whei 
"»1 ia affiled. 76 Cal. 610. 

Affidavit for publication ahowing cauae o 
Mtion. 76 Cal. lilO. 

Statement aa to defendant'a reaidence, 78 
(W^Ml; 76 Cal. 848. 

Wbera defandaut ia a non-reaident, proof 
«i doe diligence ia Burploaage. 70 CbI. "'" 

Order of publication, on what baaed. 
Cal. 610. 



. Fiwiai 



relating to aervice of intnuiotia uy pnblicft- 
tion are not invalid becanae they include pro- 
eeediuga ia prraoanm. 66 Cul. 580. 

Suniinona aerved by the dipnty aheriff 
mnat be in the name of bia principal, to be 
offi.iaL 66 Cal. 305. 

The clerk baa no anthority to enter the 
default of adufendant upon a void certificate 
of aervice of aBniniona. 86 CaL aHa. 

Proof of aervice of anmmoiia ia neceaaary 
to give a court jnriadictioa to render judg- 
ment. 86 Cal. 3»5. 

A finding of due aerriea of anmmona will 
not avail ai againat the eviitenoe found in 
thejuilgment roll. 86 Cal. 39G. 

Congtmctive aervice of anmmnna by pnbli- 
cation and poating under tbe Wright irriga- 
tion act held aulficieut toauatain a jndgment 
in rem. 87 Cal. 140. 

Tba proliate of a will, proceedings under 



the ii 



n biw. a 



the purpntie 
atancea where jnriadiction may be obtained 
to render a judgment ia rem without per- 
aonal aervice of aammnna. 87 Cal. 146. 

A court doea not acquire jurisdiction by ' 
the mere aervice of auainina* further than u 
to the complaint on which each anmmona ii 
iaaued. 87 OhL 162. 

All courts have the right to paaa on their 
own jurisdiction aa to subject-matter. 8T 
Cal. 40. 

Service of anmmona nut of abite can ba 
made only after order for pobliuatiou. 77 ' 
Cal. 607. 

Defects in anmmonii are waived by antwer- 
ine to the merita. 78 Cal. 2-.2S. 

Depiiait of aammona ia poat-office. 73 CaL 
34; 72 Cal. 6o. 

The complaint aa amended abonid be de- 
poeited in poet-office. 76 Cal. 34. 
See AHBnUMRNT; Attachmsnt; DEFAin.TI 

DiVUBCRl KHIMBNT DOMAIMl JvLOKHVf, 

JuBisiDiCTiu.i; MiHOfts; FauTiiKBiiiufi 
FnAcnoK, 



BTJFBEM 



couht ookmissiok'- 



Bvery preanmption ia in favor of the con- . 
■titutinnallly of a legislative enactment. 
The act providing for the appointment ot 
the supreme court commieaioDers is coiiatitn- 
tional and valiil, and doea not veat auch com- 
misaiouera with judicial powers. S3 CkL 
111. 



If the oblifiee knows, when the bond la 
given, that the obligor is a defaulter, and' 
conceals it from tlie anretiea, it operates to 
relieve them. 08 Cal. 'JOS. 

Prior to section 1643 al the CivU Code, a 
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vrieua of ona co-inretj relMMd the otbera. 
SSCaL 82. 

finreties nra eioasntad if the ohligee re- 
tBiDB tfa« obligor ia bii tniit kfwi ditcorery 
of defaulting. 70 CtL 1(M. 

fiaretyihip, eorponliiui'i, held v&lid. 72 
Od. 12. 

One or more inretira on a, bond may be 
joioad u pftrtie* dafeadaiit. 73 <M. iSi. 

form ol jodiiiiMiit aniut aaretie*. 73 
Cd. 285. 

Where % defkulter hu bcid offioa for nr- 
•ral tera», hia defalution will be preanmed 
to have been in bii lut term. 73 Cal. 266. 

Jodoraeiuent of auretyiliip od ■ nota Evr 
nlue held laretyibip. 74 CkL 409. 

A tarety od mu imtrnment, on being com- 
pelled to p>y it, becomet the equitable 
owner (hereof. 7« Cal. 409. 

Defects or omiuione in ati nffioial boad 
Dot relating to defendant'* obligation can- 
not be aet np u a defenae in a auit aaainat 
them on Cha band. 74 Ctl. 374. 

Application nudar section 709 of the Code 
«t Civil Procedure, by a surety, to enforce 
eootriliutioD against a oo-aaracy, must be on 
■otioe. 75 CiJ. 2SI. 

A bond for a term, and any aulisaqQeDt 
term to which a peraon might be electeil, ia 
preaumptively executed with conaideratiou, 
andvnlid. 75CaI. 813. 

Xbe general rule is, that a tnrety can 
only recover From the priuoiual tha amount 
ar value which he haa actu^ly paid on his 
account. 83 CaL H7. 

Mere conilitional payment b; a surety by 
meani of a promissory note will not justify a 
jndiinent Bguiaat the principal. 83 C'ul. fit?. 

.Undertaking <m appeal may be by corpora- 
tion as sale suretyship. I'Z (.'al. 12. 

The lialiility ol a principal to each sarety 
not foumlad upon an instrument in writing 
ia barred in two years from the date of the 
payment, ai Cat. 647. 

A surety who is apparently a maker, bnt 
known to be a anrety, ia not entitled to a 
demand on the principal, aud notice of de- 
fault; his riahta are those of a guarantor. 
77 CaL 478. 

A surety's liability is not aSected by a 
failure uf the payee to present a claim against 
the debtor'. Sitata. 77 Gal. 5*. 

A wife who mortgagea hor property to 
insara bar husband's coatraot is merely a 
•orety. 77 Cal. 54. 

Tlie diacharge of one surety on an official 
bond dws not rulease tbe others. 77 Cal. 46. 

Liability of surety on bond of asaiguee in 
iMolvsncy. TS Cal. 217. 

Demand on principal ii not necessary to 
bpld auretiaa on a iHind in proceedings to 
wmdemn Uml. 78 C.il. 443. 

The decUion in GO ChI. :US, and in 8fi Cal. 
S43, as to snrsties' liability, qualilied. 73 
fk). 44.1 

Where a bond reoitea an appointment a 



surety cannot deny «ach appoiotnunt. 78 

Cal. 154. 

Failure to have a bond approved will not 

validate it 78 Cah IH. 

Case in which the boudsmen of a TInibd 
fltatea contractor were held nut liable. SS 
Caj. 402. 

e sureties of the treaanrer of the city 
and county of San Francisco halU linble fc* 
a warrant illegally paid for Dupout Street 

- DVament.. S£ Ual. MS. 

e by-laws of a savings bank, descrilring 
the dnties of its secretary, are iinplieiUy 
part of the bond of its aeeretary. 81 CaL iSi, 
See Attachbiinti Bonds; Guardian inb 

Ward; TnjdnctioN; Pbubate Law; Pboh- 

IB.40RT Notb; Public Ofwckhs; Mecuav- 

ics' Luuia; Sescmc PB&fOMMAHca. 



BUSTETOB-OEHEKAL. 



SWAMP AND OVBBTUIWXD 



Certificate of pardiase. 81 Cal. S7- 

HCate owneraliipuf. 09 Cal. 255. 

Applioati.m topurohaae. 74 Ca!. 175. 

Reclamation of. 70 CaL 58<i. 

Contest over right to parcbaia. T4 0kL 
175; 78 CaL 118. 

View by commissioners. 70 Cal. S6& 

Befunding purchase price. 7-t Csl. 397. 

Asaeasmant to recUim. 71 CaL 72t 76 
CbI. 443. 

CancellBtlon of patent 73 CoL S7fi. 

RapreseuUtinus as tu charter. 71 C'lLSd 

Act of September 28, ISoO. 73 Cal. GO. 

Oath of cnmmiasionera. 75 Cal. 443. 

Approval i>y surveyor-general. 73 CaL BL 

lasiiaiice nf patent for. 81 ChL 87. 

Affidavit of purchaser. 73 Cal. 825. 



Couatruction uf levees 73 Cal. 125. 
Levee taxes. 73 Cal. 236. 

FHlsahoo.! in affi^tavit invalidate* appln 
ant's rislita. 82 Cal. 139. 
KnnwTeilge of tha boundaries of ths land 
-out of four auney- 



ftlC 



. 1. 



Tha official plat in ths UiiiUd Sutes inf 
vayur-general's office, shiiwing caruiin land 
to be awampand overflowed, is coiiclusivs M 
to tha cliaractrr of such laud lietween tlM 
state and tha United States. S3 Cal. ^IS- 

Tha title of tlie slate waa vebieii in tha ap- 

tlicant for such lands by tha curative act J 
larch, 1S72, upon hia making full piiynMiiit, 
provided no other apiiUMtioii waa uiadapn" 
thereto. 85 CaL 531 



Goot^lc 



TAJCAIIOH. 

Jurisdiction of tUtc boMrd of 
tiMi. 66 t'ul. 495; 83 C&l. S93. 
. ^a^esameDt to all "ownen aod clum- 
into," faelU void on ita face. 78 Csl. 144; SO 
C«J. 7-1. 

'Ausument of Ilnproiameati. 70 CaL 
XM. 

-Vo><t a««um^ti. ra CuL 601; W OO. 
£90; 78 Cal. 45Q; 7U CaL 144. 

'R>^deinption from Ui aalei. 79 Cat. BXJ. 

peneri] eaaentiali of tax dead*. 7U CaL 
E37; SOCaL 393. 

(jnaieieiicy of description. 80 CaL 86. 

Cei tilicatua of aula. SO CaL 74. 

Sufficiency of aasaaamaDt. 6S CaL 14. 

8;i1b for ^xceaiivf amonnt is void. 7S C 
SSQ; 79 Cal. 137; 80 Cal. 393. 

UslJnqnent taxes. 68 Cal. 496; 73 CaL 
610; 73 UuL 621 : Tti Cat. 209. 
.Oollactian oi l^tockLon City taxe*. 73 Cat. 

m. 

Kailrnad id MTenl coantiea. 68 Cal. 651. 
Law for taxatiou nf railroads iu aereral 
tuUoiiaL 63 CaL 



Interest on dernqnent taxet. 68 CaL 405; 
6Sa>L5fil; 70C:kL Ce9. 

Aasessmcut to wTouiperiDD. 68CaL6Sl; 
08 ClI. 61X>. 

Boanl of equalization. S2 CaL 214; 83 
Cal. 393. 

InvaIL.l aattaament 68 Cal. 651; ftS CaL 
eSO; 60 Cal G38i 74 Cal. 430; S3 CaL 393. 
''Void Ux sale. 71 Cal. 183, 

Road taxes, mods of levy. 71 Cal. 509. 

Void tax daed. Ii8 Cal. COO; 76 CaL 138; 

70 CaL &.17. 

A<ni«siii(int of town lots. 73 CaL 43; 70 
C*X. 604. 

Recovery bock of illegal taxes. 68 Cal. 
S41 ; 80 Col. 86; 78 CaL 4«>. 

PaymeDt of mouey into treasury. 69 CaL 
647. 

Sacramento City taxation. 70 Cal. 604; 

71 Cal. 3ia 

Taiatinu on personal property, discretion 
Alaswuor. 71 CtL 205. 

Municipal taxations. 72 CaL 166. 

Uortgage Uiation. 72 CaL S4: 77 CaL 
136. 

AtMsament roll as evidence. 76 CaL 172. 

Ban Diego Uiation. 77 Cal. 611. 

ReoiUls in deed. 60 CaL 303. 

The sufficiency of a complaint, in an ac- 
tion to recover delinquent taxes, must be 
'- ted by the mtes rsunlatuig pleadiugs in 






;3 Cal. i 



All procesJin^s relating to taxation must 
■tricCly cnufortn to tlie law. 86 C\l 196. 

An assessor cannot make an'arbitrary as- 
■sasment, unless the owner neglects or re- 
fuses to make a statement nnder oath. II 
he coiiBiilera the statement false, he can 
either subpoena the parties for examination, 
w proeeoute Ihem for perjury, 86 Cal. 106. 



HON. 179 

To make a party liable for taxea «o prop- 
erty in his possession or control, his poa> 
session must be such as denotes apparen* 
ownenhip. A mere bondea is not such ft ' 
person. 85 CuL 196. 

A tax levied on an improper assesmnent 
creates no lien upon any property, and aa 
injanction will lie to restrain the sale thereof 
for such delinquent tax, B5 (jal. 196. 

It is the duly of the assessor to aaseM 
property to the owner, or if he cannot sscei^ 
tain the owner, to " unknown owners," and 
proceed at once to collect the tax by a seii- 
nre and tale. 85 Cal. lOlt. 

Under tbs Political Code as amended in 
1S80, no misUlia in the name of the owner ' 
of real property can render the asaessmenl 
invalid. The asoertaiumeuC of the name of 
the owner is discretionary with the assessor, 
and his judgment in regard to it is conulo* 
sivs. 86 Cal. 122. 

Tims for redemption, how oemnated. 86 
CaL 123. 

A tax deed conveys no title where the no. 
tice reqnired by section 3785 of the PolitiMl 
Code was not gJVBQ. BO CaL 122. 

In a suit against a railroad corporation for 
delinquent taxes, there mnat be an averment 
of its incorporation; a showing that the d«- 
feadant is the owner of the property; tha 
authority of a state board to make the a»- 
seasmeut; when, where, and by whom th« 
taxes were levied, and how and when tha 
defendant became indebted for stich ta::3a, 
83 Cal. 393. 

The scheme tor the assessment, levy, and 

illeotion of taxes on railroaila situated in 

ore than one county, prescribed by sections 

36U5~3ti79 of tbe Political Code, is uiicoit- 

stitntional. 83 CaL 393. 

complaint against an assessor for wtll' 
fully aaaesaing l£e lands of plaintiff at aa 

t^on. 83 Cal. 447. J 

Mortgaged property must be lo usessed 

to show by itself that the value of tha 

ortgaga is deducted from the value of tha 

land, and the ^ 

rately in tha 

~ Cal. 290. 

An assessment which does not show what 
road district the land is in ii defective. 8i 
Cal. £90. 

Section 3649 of the Fo^itical Code, pnv 
ding for the reassessment of property 
which has escaped assessment in the pre- 
ceding year, is not nnconstitntional. 87 
Cal. 499. 

An assessment not made is prescribed by 
the statute is iuvaiid. 87 CaL 499. 

Section S71 of the mnnicipitl corporation 
act does not forbid tbe city couni^il fron 
selecting the time fur the ssaessmenC, ool- 
lection, and levy of taxes. 87 Csl. 499. 

If psrt of an ordinauc* is invalid, but eaa 
be Mpaiated from the remainder vliieh ia 



D.q,t,:sc by Google 



TAXATION— TREE3. 



viliil, the inTklid porlion maj b« rajeated. 
67 CkI. 499. 

Bm AoTiBai PosaKSSiong Afpeai,; Consn- 
-TCJTIONAL LiW; UBUICiTION; L)KD; Bvi- 
'Dinci; JoniQM' Coukts; Licbkeb; Mak- 
DAMoa; MuBTnAOi; Public OrricBR; 
QuirriNQ Tn-Li; Ham TKxnoiaoOi Stax- 
' VTB Ol LiMRATtDKS; Taonv 



TAX A88ESS0B. 
8m Jdbiidiotioh; Taiatior; Pobuo Or- 



TAX COIJiBITTOB. 
' Sm Cuhoial Law; Pdkuc OmosR. 



TAX DIED. 
Sm Dmmb; Taxatiok. 



TBLBOKAFH OOMFAITT. 

Bee CoHFOBATionsi CoarBHrr. 



TXKPSKANCB ASSOOIATIOS'S. 



TBHANT. 
Boa Iia:idlobj> akd Tbraft. 



TBHAVT AT WILL. 
6i0 Laxdlobd akv Tbnamt. 



TEVAVT IK OOIOCON. 

Sea Joint Tbhaht. 



JBaa AaincT; ComfOR Cabmeb; Dsedi 
Fraud; LAHOLORDANiiTicNAN'r: Pleiii)b; 

" ; VkNUBB AMD VUCDOB. 



TOLLS Am TOLL-ROADS. 



Tolla not (xJloctible 
7G CaI. 19a 

lujauetioDB m to. 
lOti. 

Tot1-n«rIi ( 
S3C»I.!:j9. 

Plauiiugs in niit to quiat title to. 80 CiL 



repekl of fr 
! C»L IW; 79 CiL 
highwaya by dediatioD. 



8«« AsATBimfT: Assaitlt akc Battbti 
Oamaom; NaaLraBNCB; PLBuPItJUi; Tbb> 
rASn; SzATon or Limitatioii& 



TOWN BITX. 
Bee PoBUC Lahda 



TAAirSOSIPT 

Bee Apteau. 



TBAVSFEB OF OAUSBS. 

Baa Ckajcob or Vbsdb. 



TBAvxLnra sxpznsbs. 

Bee Appbopblation; Pbobatb Lav. 



Sea NouAuoib 



. Cc>i>i^lc 
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TBB8FASS. 

ne owner cS rattla in Suite Cltn Cnanty 
li liable for tlieir tmpua, regBrdlM* at feu- 
OUK. 69C'I. 140. 

A devisee in poaasninn an munteia ui 
action for trespB-w. S9 CaL IS5. 

lu Kreann ami Talare, tctioDi For treapus 
by ottle must be begnn in lixty dayi. 70 
Cat. 482. 

A UnsDt for yean cannot maintain an 
action for treip^v, anleaa he vai in actual 

Siaeniou at the time of the treapasa. 72 
L. 371. 
Initrnctiona ai to damage* in malioiooa 



TSOiL B63. 



The posaauioii of a tenant i* •< 
tgainat treipaaa as if ba were tbi 






fee 78 CaL 3 

A cnrnplalnt for treapan _ _ 
eorrelateil iujuries held not daman-able for 
ambignity. 78 Cal. 38] ; 81 Cal. SSg. 

Action for trespau in the ditrenlon of 
water*. 78 Cal. 287. 

In an action for forcible treapasa, evidence 
of insnlta to plaintiff's wife, and her illaesa 
from the fright caosed by the tmpaaa, ia ad- 
missible; in this eiiaa a verdict of five hna- 
dred dollnra held not exceaaive. 81 Cal. 289. 

Foaaeaainn of peraonal property autHcient 
la maintain treapaM againat a wrong-doer. 
82 00. IBL 

Sea Criminal Law; Dmian; PauB Im- 
, pbisonuint; Kobcibli Bntrt; Uioh. 

WATS; iHjuftrrtniti NwiuombOXi Plxad- 

iHos; RioHT or Wat. 



TBUX. 

See Btidbmoi; Praotha 



1 pos- 
• a trust in favor of 0. 68 
CaL 116. 

A certain agreement for partition heldnot 
to conatitnte a tmit. 70 Cal. 89. 

The author of an eipreu trnat which doe< 
not proi'iila as to whom it shall belong in 
case of fiiilnre or termination of truit may 
convey the same anbject to the trnat aaea. 
70 C'al. 320. 

Where propertv is divided for a cemetery, 
and tlie ceinelvry ia abolishrd, it ahonld be 
deeded back to Ute original owner. 70 CaL 



A trnat, after its creation, cannot be re- 
voked withnnc the consent of the beneft- 
power was reserved in 
tlie dectantioQ of truat. 7U Cil. 449. 

Ltenatructj'on of tm^t deed. 71 Cal. 688. 

A purchaser of land with notice of ngfatl 
of a third peraoo hnlda the le|^ title iu trolt 
for him. 71 Cal. 2<K>. ' 

Acquieacence iu delay tekea away Iheright 
to object to such dtrUy. 71 Cal. £90. ^ 

A deeil of truat given aa secar ty for a 
debt ooaveya the legal title. 71 Cal. 470. 

Id relation to Uexiean grant*. 73 Cal. 17. 

Under a parol contract by which a deod 
was obtainsrL in the name of A, to secure the 
pnrchaaa price advanceil by B, held tliat the 
title waa held iu truat for B by A. 73Cal.'13, 

A trustee cannot pnrchaae from himself. 
73 Cal. 167. 

A tmatee may purchase from the bene- 

:iary, if the tr 

of conaideraCion 
Cal. 187. 

A tax title procured by A with money' ad- 
vanced by B, who is in poaseaaion, creataa k 
resulting truat iu B's favor. 74 Cal. 4391 

A milling patent obtained by a tnist«e in 



favor o[ tlie lender. 7Q Cal. Iu6. 

An express truat in land cannot be created 
by parol 76 Cal. 48U. 

An asaignuisnt of a jndffment without cod- 

:leration held to be to hold it aa trnataa. 
76 Cal. 312. 

A finding that defandaut took lanil fraa 
from any trust held supported by evidanoA 
70 CaL 07& 

A resultant trust ariaea by operation of 
law, and the facta creating it may be abown 
by parol. A party who takes Uie title to 
lanJ paid fnr by another becomes the trn^ 
tee oi a reaulting truat. 77 CaL 91; 79 ChL 
■^83. 

luataoce of Muiatrtictive trnat. 77 Cal. 
330. 

Statute of limitationa dosa not begin to 
run in favor of a tmatee until he baa repn- 
Hiated hia trust. 77 Cal. 3:<0. 

One having the Ivgal title may ane in hia 
own name. 77 Cal. '^63. 

An oralagreemeub to locate mining clainu 
for joint benelit ia valid, and if the Inatioa 
ia in the name of one of the parties, he holda 
aa troitee for the o^er. 77 CaL 10. See 80 
Cal. 426. 

Coustmctive tmats under ■ patent tat 
Bchool-Un.ls. 78 CaL Oil. 

A lieqnaat in a wilt, autboriring atrtistee 
to pay money tn a certain perann not ihereia 
named, but known totbe trnstee by meansof 
a parol niiilerstaiiding with the testator, ia 
valid, and raiiea a coustmctive truat in 
fa> or of anch pcrwiii. 79 Cal. 42a 



Cc>i>i^lc 



CoDitnotioD ot will M to the naidiurT ta- 
tola. Tt OaL 613. 

Eipren tcuita cruted by will 79 C«L 

It«HiUiiig tnut in k miniag oUim. 79 
CU. 283. 

EitiiigaUhmaat o( rMaltiog triut, 79 
Otl. 82. 

A dsed oumot tw aToMsd Iiy svldence nF 
ft parol agnsinent to hulJ in trust, except 
wilhoDt tbe itatute oi fraud*. 7H CaL G25. 

Tha rule atilt preraiLa that a trust reaulta 
to ■ graaUir where titers Uno coiiaidaratiou; 
Lut thia does not apply where tbe doeJ re- 
oitea coDsideratioD. Aucb a deed enauut be 
con trail ioted (or tho purpose of niaiog a re- 
aultiag trust. 70 CbL 623. 

A iruat held created in favor nt a grantor 
to the right of recouveyance. 80 Cal. 426. 

Where a trustee fraudulently conveys 
property to an iunoceut piircha^ier, be a lia- 
ble for it! price. 8J C^\. 436. 

A Doareyanoe from A to B to defraud 
creditors, under a paml ajjrsemanL to recoii- 
Tay, held uot to coustitute a legal trust. 80 
Cal. 614. 

Euforcement of trtist; raiiabnrainB trustee. 

60 OaL 313. 

Gipress trust in faror of children, inrsat- 
meiits held to constitute ■ portion of. SO 
Cal. .178. 

Statute of limiutiona does not ran in 
favor of a trustse until lie repudiates hia 
trust, nor whilo the roilui ouc trvat ia in iioa- 
•eaaion. 80 L'al. 378. 

A certain written agreement in regnrd to 
the purchase al land held to create a trust. 

61 ChI. :»8. 

The right of a beneficiary to enforce an 
•ccouiituig does uot rest upon fraud. 81 
Cal. 328. 

A husiueu Wsnciationship analogons tn a 
partnenhip constitntei a coutideutial rela- 
tionship. 82 Cal. :i61. 

Both the widow and adininiatmtor of a da- 
Ceaasd partner ara proper parties defendaut 
to a sun by a snrvivmg psrtuer for an ac- 
cniin'i iQ, and to hare a trust declared. 85 
CaL 436. 

Au express trust rolaling to personal prop- 
erty used uot be iu writiu){, but may be 
•htiwn by verbal ■greement, or by the acts 
of the parties. 86 (.'al. 43U. 

A resulting trust under section 853 of the 
Civil (.'oile luuy still be an exprees trust. 
The sitttDte o( liinitation will not ruu aaatiiat 
the beneliciary ntitil ■ repudiatiou by the 
trustee. 85 Ud. 436. 

The etecntiau and delivery of a trust deed 
beld sufficiently shown. 86 Cal. 390. 

A mId by an eiecntor, without an ord-r of 
the probata court, uuder a wdl not aulbor- 
sale, U void. 85 Ual. "'■" 



The 



r of < 



ititled t> 



own name, to enforce a trust for his share ot 
the property. 85 CaL 1. 

A complaint for the pnrpoM Of haviotf a 
trnst declared in Oartaiu property, ud IOC 
an injonotion to restrain ths sale thereof 
held BDlEcieDt. 85 Cal. 177. 

A conveyance upon an express tmat'fai 
the lienelit of certain beustiuLariat veiti tfaa 
whole title in the tru->tee, both lag'l and 
equiuble. 86 CaL 488. 

A anrf iving partner standa to the utats a* 
a trustee. 84 CaL 192. 

[n a suit by a corporatioi) against id 
managing agent to declare him a Cnsiee ot 
certain property, an issue as to the r*lua ol 
tbe propurty is immaterial. 8J Cal. 0:^3. 

The general agent aud manager ol a w»- 
pontinu ia not at liberty to obtain any 
uivBUta^e over it, hy concealment iron ili 
directors of the true condition of iti affein, 
and it is a frwid upon it for him to secietly 
take part in any transaction, or to acqain 
any interest adverse to itd interesta. 8li CU. 
62:). 

Inanchaanit against anch agent, no de- 
mand is neoeaury. 86 CiL Ii23. 

A finding of the conrt, in an actios to 
establish a trust by one eo-teuaut claiming 
to be oe-tenant* with others, held proper. 
86 C-L 684- 

Fnver and duty of truatees under the Lick 
tmat. 86 Cal. 169. 

UtTect of substitution of tmitee and a 
change of beneficiary. 86 C^l- BOO. 

Withnnt the element of deceit, there ou 
be no eatoppeL 86 Cal. COO. 

The ]>osition of a divorced husband at to 
bia wifa'a interest in the eomniunity prop- 
erty held to be that ol ■ trnateaL S(i CaL 
316: 86 Cal. 171- 

Trnstees performing services for aootlur 
witliout his request are not entitled to codi- 
pen^tion. 86 CaL 316; 86 Cal. IJl. 

Au Drier sabs titu tings trustee of an eitata 
ia a tiuuL order as betwiien the old and ne« 
trustees. 86 Cil. 4Ud. 

Fraud aa against a tmstea may be aoina- 
tirnta ahown by presumpdoiu- 82 CiL 
367. 

A }itmnjvte purchaser from the hnlitsr ol 
an dlegsi title, without notice of a seunl at 
resulting trust, is not affected hy it. uor by 
the fact that his deed was only a. quitdUM 
coiiveyanoe. S3 Cal. 30. 

Tinitees are eniitled to be reimlmrsed cat 
of the trust property for All luiiOeyS si- 
|ieiided for the purpoae of relieving the tnut 
p.D|.erly from encnuihraiices, and have • 
iiun (or Kuch reinibuneNieut. 83 Cal. 477. 

All action to quiet title by a beneliciary 
Bg iinst a trustee will not I.e. but an actio* 
to etiforce tlie trust is proper. 84 (.^ 45& 

Where property is deeiled iu trust to piy 
oertain debts ot the snuitor, and the trnttea 
couveya it to a third perssii, with a Perlial 
ooudltion that he should pay such debts, tha 



IBUSIB— VAN NESS OKDINANCE. 



eootrkct will ba enforced k tqaitj. SI Cal. 
39&- 

When property ii dcedcil in tmst fir 
ereiliton, aacli trust cannot be extiiiguialird 
or revokg>l, eicept by tba conaeut ol ftU the 
cif'litun. UCa.1 2\ia. 

Resulting trusts; title held H eecnrity; 
mcconuting. SO Cal. 343. 

An infant ctaiiot svoid ft deeil which A 
eourt of equity would have compelled him 
to execute uotwithet&uding hii iuiuiay. 87 
Cnl. 652. 

A caiiatnictive trust arising from fnnd ia 
not within the statute of frauiU, ao'l may Ik 
provcD by parol evidence. 87 Csl. CSS. 

When a miucr pmcorei land to be con- 
Tsyed to bimself under an express promiie 



UHIVBBSITT OF OAXITOBNU. 

8m Hastihqs Law Coixsce. 



UNLAWTUIi DETAINXB. 
Where an option of pnichasa is also giTea 



B brotbec when 
at age, with the intention not to 
the proToiae, a conatmctive trusi 
which will be enforced 



iqnity. 87 Cal! 



See AasNCT; Afpials; CoRPOBAnnns; 

DEBToa Ann CBUirroh; Divokcc; EqoiTT; 

Faub RnpRKSCNTATioN: Fraud; In- 

jaNcnoN; Fdblio Lands; Rriccma Fxr- 
■DKMANca; Sfibitdalum; Statvti ia 

Pkaods. 



UHOBUTAIVTr. 

See DiMUBRBS. 



UVDEBTAKINQ. 

See Bohdl 



■ UVDKBIAKXNa ON APFSAI.. 

See Appkai. 



mroSBTAKINO 

KENT. 

See ATTACUuaHT. 



OH ATTACH- 



UNDUE USTFJtXfSSOJt. 

BFiiIence held sufficient to SQStain findings 

•nd jutlguisnt uf cancellation. 81 Cal. 1115. 

8m UUDBi FHAODSj SfiBiioAiJSH; Wills. 



VHIVEBSIXT X.AHD3. 

Bight of sUte to aelect 71 CaL IlOw 
8m Fubuo XiANiia. 



1 adilitiou 



1 lea 



essly mads of tbe essence of the contiaet, 
lilting inch oiition, and auch option tM- 
iiiates by limitation, the ]aii<11ord ia at 
lerty to pursue hii remedy for unlawful 
^tainsr at the expiration of the leM*> 
I Cal. 699. 

When a party had been wrongfully di»- 
possesaad by the court, and reiuslsted on 
appeal, the sheriff mnst restore him to- 
posaeagion regardJess of who has liecome, in 
iean time, an occupant. S3 Cal. HS4. 
bilivision I, aection 1161, of the Cndeof' 
Civil Procedure eonstraad. 84 Cal. 420. 
See EoaciBLK Estrt and DarAiNEB; Lami^- 

MIKD AND Tut AST, 



USAGE AND OUSTOH. 



USE Aim OCCUPATION. 
8m DAHAQia; Exccdtion; Lancilobji AVS' 



TAOATING JUDOWENT. 
See AprKAL; IvvOMXtit. 



VAQBANCT. 

See CaiMiNAL i^wi PBOBlstTioir. 



VA1.UE. 

Sm Cbimihal Law; Claim afd Dbuvebt^ 



VAN NESS OBDIHANCB. 
Title acquired by. 70 Cal. TOO. 
Prior posaeiuion: action agaiust intra 
atatnte of LiniUtiou& 73 til. iiSS. 



TAN NBSa ORDraANCB- VENDOR AND VENDER. 



Id deciding the qncstion u to pos.wBiion 
ander tha Van Ness orilinnnce. it u (ur tlxi 
jury to ileciila M to whether tlie posaBSsinii 
wu of > character (iich u niiiiilly n^'oin- 

Eaiei tb« ovnership of tuub UjiiL S3 t'aL 
S. 

Pofitnio fmfb in*olTe> the •nbjection o( 
tiie land to the will of tbc cUimint, ami ah 
kctual aDii open oocnpatloa marhrd out wiih 
Tisihls lioaiulariea, and anbjection of anoh 
land to the exclusive domitiJixi of tlie cH'cd- 
paot. It isnotneceuarf that thelandihunld 
'.be actually iuoloaed. 85 CaL 1S6. 



VASIANGK. 



TBNBOB. ABD TENDEB. 

MiiUke in coiitraoC held lafficiinay 
tpleailed. 68 Cal. 6U. 

Acceptance oF offer cnntained in railroail 
■ «onipaiiy'a ciroMlar held a valid contract ol 
■ale. 70 Cal. 484. 

A coutract for aale of laud doea not imply 
a iicenBB to enter. 70 CaL 41 

RemeJieB ot vendee a^ainat vendor for 
failure to eieoutie deed. 70 Cal. fi; 70 Cal. 
-429. 

A vendor who ha* received part payment 
. cannot reacind for non-payuieut willioul re- 
I taming it 71 Cal. 2^IS. 

The want of anch retnnt, however, ia no 
bar to a auit in ejectment, nor a protwr aub- 
ject for a crou-complaiut. 73 Cal. 1. 

A vendor'! Ilea ia waived by a penonal 

jndgmeut for the money due. 72 Cal. 477. 

A grant operatai aa an alignment of a 

.oontriiot of Bale heldbf thegnuiu>r. 73 CaL 

196. 



Tranafer of note given tor 



r of note given tor pnrchaae price 
. deatrnotiva of lien. 74 Cat. fi&l. 
Mortgage l>y vendee and ni1)eeqneu( con- 
TBvance bj vendor. 76 Cal. 102. 

Deacription of land in contract of aale. 7S 

■ Cal. 636. 

Acceptance held to be In reaaonable time. 
' 76 Cal. 384. 

When title to land i> held to be "imper- 
:foct." 78 Cal. 177. 

Title to an estate ii not perfect nolen pro- 

■ bated. 76 CaL 177. 

Pleading! of vendor in a anit in ejectment. 

■ 77 CaL 656. 

Advene poMeinon under a eontraot of 
Mde Diait be nneqnivoeal and known to ven- 
dor. 77 Chi. B66. 

Porfeitare claoae in contract held valid. 
T7 CaL 666. 



y liboaL 78 CaL 902, 



Extent of right of i 

78 CA 202:. 
Duty of vendee to diaclow knowledge of 

proiiosBii railroad. 78 (."al. S02. 

Failure to keep promise no ground for i%- 
acission of deed. 78 CaL IS(3. 

Toaaitain an action fur damage! for breach 
cuutnct of !nle, the i-ontract must be cer- 
latn and complete. 7lJ Cal. G29. 

A eertain contract held too oncertun to 
be enforced, or he the basia of an action for 
damages. 78 Cal. 629. 

A vendor who receives a deposit for the 
sale of land be does not own must refand. 

79 Cal. 211. 

Money paid as a deposit to an agen^ who 

LH pa d It over to tha principal. c-iiiRot ba 
recovered back from the agent. 80 CaL 195. 

A vendor having receivetl the deposit can- 
not deny the authority of the ai>ent who 
turned it over to him. 80 Cat. 105. 

A principal who is present, and permits 
an agent to conrraot for him, is estopped to 
deny the contract's validity. 80 Cal. 9a 

Ibere is no bar to the enforcement of % 
contract for the sale of land except the stat- 
ute of limitations. 80 C»L 90. 

The doctrine of eonstractive notice br r^ 
eordiuR has only reference to parcbasers and 
eucnnibrancers. 80 Cal. 90. 

An offer to sell may be withdrawn betora 
acceptauM. 81 Cal. 42. 

Cliarges incurred in examining a titl* 
found to be defective. 81 CaL 214. 

Qualified acceptance not legal acceptance, 
but a new propouL 82 Cal. 84. 

Notice of facts by intended ^iiii i lisii i. 
posaesaion. 82 CaL 114. 

A vendee in defaalt is liable in an actiiia 
of ejectment, without demand. S2 CaL 642; 
82 CaL 122. 

Action to reoover baok instaltmenta. 8! 
CaL 347. 

W here no time u specified, reasonable time 
is implied. 62 Cal. 122; 87 CaL 28a 

Rucission of contract by vendor it not 
nsceosary to his suit in ejectment for default 
of vendee. 82 CaL 122. 

In an action by a vandnr against a vendss 
in possession under a contract, for defanlt 
in payment, the im prove inents of the vendes 
cannot be sst off against the vendor's claim. 
82 Cal. 122. 

A purchaser cannot remain in powsaaion 
of land nnder a contract of purchase, and at 
the sams time refuse to pay the stipulated 

Erice. So long as he remaini in posaasaioa 
e waives all oujections to defect in title, or 
delay in completing it. 83 CaL 51. 

A tender of purchase- money befora the 
time provided (or payment cannot pot the 
vendor in defaalt for non-delivery of deed. 
B3 CaL 6L 

A memorandam aigned by the vendor, ae- 
knowledging the receipt of a certain san of 
~, .■ -lawxmntol thaabrf 



img the rei 
a depont I 



Cc>i>t^lc 



TKNDOB AND VElfDEE. 



had tharslD doKribed, moi proriding tliit 
U>« ule ■hoold be Tuid aod th« money ra- 
tnriMd il the titls did not prove wtUFac- 
torj, i* B valid coatnot of lale, uid not ' 



•AcepUnM of the ooiitrwt by him. S7 CaL 

Where money is paid on depoeit on ■ ena- 
trkct of ule, con diti anally, the porchkaerhu 
ft lien OD the property for the amonnt of the 
d«podt, trnleo the Tendoe U hinuell in da- 
teolt. 67 Cal. 49. 

Under a coatntot (or the nle of Und eon- 
ditioned thtt the title ihonld prove entisFac- 
tory totbe pnrcbaaer, he ia entitled to a good 
paper title of record. A title dependinE on 
the atatnte of limiUtiona ii not anffioieDt 
87 CaL 49. 

In a contract f«r a nle proriding that poe- 
aeeuon wonld be given, the pnrohaur ia en- 
titled tn actnal poueaiion aj distinguiahed 
from the attornment of the ' 
CtL 19. 

Where the tranafer of poMeaaion and the 
payment oE price are to be aimnltaneoua, the 
Tender ia not entitled to demand the pni 

chaae-money until delivery of 

ST CaL 49. 

^Hiere a contract for the tale of land 
out (It hrre verid in the oomplaiat, a Gndiog 
tiut the vendor entered into the igreement 
upon the terma and conditiana aet forth in 
the complaint ia a anfficient finding that the 
vendee eiecnted the contract. ST Cal. 480. 

An alleoation that the cDntrsct wai ob- 
tained by Irand ia covered by a Bodiog that 
the contract wae not obtained by fraud. 87 
Cal. 489. 

An averment that the vendor dniy per- 
fomied all the oonditiona of the contract to 
be performed by him np to the time of bring- 
ing anit ia a aufficient avermeat of the per- 
fnrmanoe of conditiout precedent. 67 CaL 
4S9. 

Under a contract for the aale of land pro- 
viding a forfeiture of all righta in caae the 
paymeota are not made in bme, Uie vendor, 
notwithatanding auch forfeitnra, may ana for 
the amount of Uie purohaM-money dne. 87 
Cal. 469. 

To make time of the easence of a contract, 
no particular eirpnwaion ia nsoeaaary; it may 
appear from a clauae making the agreenient 
anil and void if not performmi within a cer- 
tain time. S7 Oat. 903; 8T Cal. 2T6. 

Whan time ia made of the eoience of a 
oontract to convey, and the vendee detanlta 
after cultivating the land and platting it 
into lota, be irill not he entitled to a i 
performance of the contract. 87 CaL 

Where tima ia of tlia eaaanea of the oontract, 
and the vendor faila to ezeonte a oonveyanoe 
on time, and a demand therefor, if the 
'a without defaaU he may reacind 



righta to the vendor, aurrender poaaea 
lion, and demand and recoTer back the in- 
itallmanta of pnrchaae-raoney paid. 67 CaL 
270. 

Ambiguity in a oontract of aale between 
the general acopa and purpose, aa appean 
from the written part* thereof and the printed 
portion, most be conatrued ao aa to favor the 
former. ST CaL 236. 

A contract to deliver a deed within one 
year ia sufficiently eiecnted if auch deed ia 
tendered vrithin three daya after demand, 
and within eight days after the expiration 
of tiie year. 87 Cal. 336. 

Where a vendor faiU to execute hia deed 
according to contract, and electa to rescind 
the sams, the purchaser may maintain an 
action to recover back the toatallment of 
the purchase -money paid. ST CaL 443. 

A stipulation iu a contract that the in- 
stallments paid shnnld be taken m liquidated 
damages for a breach of contract ia void 
under sections 1)970, 1671, and 330T of the 
Civil Code. 87 CaL 443. 

Where the facta alleged in a croas-com- 
plaint are admitted by the croaa-com plain- 
ant's answer in the tame canBe, a trial on 
such iaiuea ia wholly unnecesaary. ST CaL 
443. 

Judgment OD the pleading ia proper, where 
the answer deniee merely a oouduaion of 
law. ST Cal. U3. 

Where a oontract of aale is rescinded by 
the vendori, no demand ia necesaary to re- 
cover back from them the purchue- money 
paid. 87 Cal. 443. 

A oontract for the sale of a farm for a cer- 
tain sum, and one half of so much additional 
aa it can be resold for, does not require an 
actnal reaale to aacertain the amoant of the 
purchase price. 87 Cal. 461. 

In an action for money had and received, 
a nonnit should be granted, wliera the evi- 
dence shows that the money was part of the 
purchase price of the land to be forfeited, in 
case further payments are not made witjiin 
a limited time. 87 Cal. 321. 

Where a principal ratifies the act of his 
aAent in signing his name, ha ia bound by 
the oontract ST Cal. 221. 

The rulea which apply to actions for the 
enforcement of executory contracts cannot 
be invoked to undermine an executed oon- 
tract. 87 Cal. 221. 

A vendor'a lien il not the result of a eon- 
tract therefor, but ia an equity raised by the 
court for the benefit of the vendor after be 
has parted with the title. Such lien ia a 
privilege purely peraonal, and is not aiaign* 
able. 87 0iL 619. 

Where a veudor retains the title, he re- 
tains an express lien on the property for the 
purchase price unpaid. 67 Cal. 619. 

The taking of aeenrity for the payment ef 
the purchaee price ia a waiver of the veo. 
dor'a lies, walita thwe ii an ezfraM agree 
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meat ttiat mch lien ahall not bo iTuTtd. t7 
Oal. 619. 

In ha action to recorer parehaM-monGy, 
tbo court Vu jiiatified ia allowing ths an- 
nrsr to be aniended «o u to deny a tander 
during the progreai of the tri»l. 86 Cal. SIS. 

Where a veuilor, on tender o( the mmhaM 
price, reFuaea to convey, the vendee may 
treat the contract aa at an end, and, irithoot 
further notice of reaclnion, ane to recover 
hackaoj pnrchaae-iiioney paid. ASCaL 618, 

Where a contrast for the sale of Und in- 
Tolved the famishing of an abetract of title 
by the vendor, and anch abatract fail! to 
•faoir title, the vendee ii entitled to reioind. 
StiCaL G35: 8S Cal. 110. 

If a vendor haa not the legal title, bat ia 
the equitable owner, thron)[h which ha can 
■ecnre the legal title, be will be |>«Tinitted a 
reasonable time in which to do it, provided 
he nsea diligence. 85 Cal. 110. 

A vendor who obtalna a sarrander to him 
of bii contract for aale, without notice of a 
reealting tnit in favor of one who baa ad- 
vanced money for inch contract, takei the 
Und fi«a of such trait. 86 Cal. 3S3. 

Circnmstancaa nailer which a vendor may 
treat a oontraot for aale ai abandoned, and 
maintain hii action to qaiet title, withont 
the return of the parobaM-money rMStred. 
66 Cal. 353. 

When a contract for the aale of laud wm 
OOuditioned on a perfect title, and the title 
proved defective, the iiurobaaar maj^ recover 
the amount of douocit made by him. 80 
CaL 63S. 

A title, to be good, ibonid be free from liti- 
galinn, palpable defecta, and grave doubta; 
ahould conaiat of both legal and equitable 
tittei, and ehonid b« fairly deditcible of 
leoord. 8S CaL 638. 

Conveyance to a third party at reaneit of 
■ ' ■ ■ lor'elir * 

U. 211 
B hie Ii , 
taking a due-bill from the pnTchaaor. 83 
Cal. SIG. 
8e« ATTAComNT; Brokik; EmrnRirr; 

Falsi RapBiuiirrATiOH; FonruruRa; 

MORTOAOKI QOIETINO TiTLX; SALB; 8fS. 

ouio pERtouiAKCi; Trdht. 



child r( 



An action to fbreolose a Tenclor'a lien can 
only be commenced in the county in which 
the land, or some part of it^ is altnatad. 87 
Cal. 3S. 

Au order of adoption can only be made in 
inty where the person adoptiug the 
uidei. 87 Oal. 64a 

_ ictinn to reform a contikot of aale mnit 
ba triad where the land isaitaated. So, also, 
any interest or right to real prcmrtj. 7B 
60. 606i 80 CaL 306; B7 CaL & 



Tentie in nita againtt oorpontt 
Cal. 408; 83 CaL 4111; 71 CaL 4SS. 

An aetioD to set aaide a frandnloiU sab M 
land nmat Im tried whore the property ia sit- 
uated. 77 C*l. 129. 

An action for an acconnting, in relatioa ta 
amiaingpartnerafaip, need not lie tried iaihe 
county where the mine is situated. SJCaL 
181. 

Where any of the defendants reside iniba 
county, the action may be tried tbue. 77 
CaL 448. 



VEBDIOT. 

Where the evidence is cooflicting, Hie vo- 

diot will not be dutnrbed on tba grnnnd d 

being contrary to tba evidence. 68 CaL SSlj 

71 cSl eea 

The court may direct a verdict where tiiaie 
is no oonflict as to the eviiienoe. 6a CaL lO. 

A verdict contrary to inatmctions ia a ver- 
dict '■againat law." 71 CaL 552. 

Special verdict, how oonatrued. 73 <!tL 
698. 

A verdict against one defendant, tat 
■ilent aa to the other, should be aet aaida 
73 CaL S3. 

A verdict will not be aet aaida for Ulan 
to enter judgment thereon within twnty- 
foor hours. 76 CaL 663. 

An attack on a verdict, on the groond that 
it ia not aupported by evidence, muat specify 
wherein the evidence is insufficianL 7{>CkL 
590. 

A motion for a new trial, made on a mars 
advisory rerdiot, is premature. 78 CaL 107. 

A verdict will not be aet aside, as not sup- 
ported by the svidenoe, nnlese, in the Judg- 
ment of reasonable men, no such dedaction 
as that azpraaaed therein could be properly 
drawn from the evidence. 68 Cal. 33. 

The finding of 
invalid, unless B, 
its foreriHui. 80 Oai. 91. 
See Afpuu; Ckdknal Law; Imntmnom 



TXBIFIOATIOira. 

A oomidaint verified by an attorney in 
fact ia evidence against the litigant in an- 
other soib 74CaL 191. 

Where the answer ahould be verified, a 
motion to strike it ont should be granM 
76 CaL 118. 

An attorney oanuot, unleaa his dientisab- 
sent from the county, verify on iuIonnatiM 
and belief. 78 CaL 118. 

An answer to an unverified complaint hf 
a city need not be verified. SO CaL SI- 
See tiMtaaQf PuwTrm, 

D„i,:.c by Google 



WAIVEa— WATER RIOHTS. 



B7 fular* to demur ipecUllf. 69 CtX. 
ISfi. 

GcMmllr. C8 CM. 73; 6S' Cai. ISS; 70 
CaL 027; 70 C»L 693; .70 Cal. 6US1 71 C«l. 
555; 73 CI 1 1 ; 76 Cal. 289; 77 Ual. 23; 7B 
Cal. 389: 78 CiO. 98; 70 C>L 323; 80 Cai. 67; 
82 Cal 420. 



WABEHOUBXHAV. 

A w^rehonMDiaii'a TMsipt ii nsgotiable 
npcUr the aaC of 187S. 6» Cal. 600. 

Pnweision and conversion of waj-ahonae 
Rceipl. 75 Cal. 349. 

Tbe lien ol a mortgage on growing ompa 
ii not loat hj the mortgagee permitCing the 
ninrtgagor to atore tha crop in a warehouia 
Oniler an agreement that it ahaald be stored 
in tbe name of the mortgagee, although tha 
irarehouseman stored iC iu the nune of the 
DKHTtgagur. 87 Cal. 6C6. 
■ ;agee of j 
of the -W: 

eropa, may sae thp warehoauinan for con- 
rersion, if he delivers it to tha asaignae of 
the mortgagor in insoWencf, even though the 
receipt was assisned OD Uie day when the 
Htitioa of izuolveilCy was filed. 87 QiL 



Si"' 



WABBANT. 

Bee CoBTBHFi — Cbiwnal; Sbaxch-wak- 



Sm DdutAOta; Inbdbahck; Salil 



WATB& BIGHTS. 



A graot of land from the United States 
CDDTeys the mniiing atreams therein not 
previoiuly appropriated or reeerred. 69 Cal. 

A riparian right may be coademned for 
pnlilic use. 69 Cal. 265. 

A ripnrian owner is eiititled to an injunc- 
tion wiLhout having obtained a jndgmaut for 
damagea. 60 Cal. 866. 

6ec[ion US2 of tha CivU Code ii not 
afieeted by tlie sections relating to the ap- 
pmpriatioa of watar. 69 Cal. 250. 



1 of a stream for irriga- 



tbe Bow of the stream is iusepirably si 

to the soil, and p isaes wilh i( lu a para 

and parcel of it. Use dues ont create this 

rights «nd di«as« cannot ilestruy it. liO CaL 

255. 

In an action for damagea for the divArsion 
of waters, ioJQries to laud not naine.l in tbe 
complaint canuot be considered. 68 CaL 
36. 

A fHilnre 'to End on tbe defense of five 



A riparian proprietor hae a right to protect 
limaeif by a levee aa high u the original 
out of the stream. 68 Cul. 51J0. 

An appropriator having the right to the 



of the ' 






r the 



premises snd remove obiitrUGtioiiH from siich 
stream. 70 Cal. 691. 

A riparian owner cannot restrain the me 
of BO much of the water as ia imC used or ap- 
propriated by him. 70 ('al. 'iS6. 

A court of equity hns pouer to settle con- 
flicting claims to water rights, and to grant 
injunctions therein. 70 Cal. 550. 

A witness experienced in measuring Water, 
though not an expert, may testify as to'the 
capacity of a ditch. 70 Cal. 650. 

Tbe act of May 15, m54, relating to com- 
miasinaers to regolate watorcunrsee, con* 
stmed. 70 CaL 189. 

A. finding in regard to an issne as to the 
retnm of water to its natural bed hold iusnf- 
Hcient. 71 Cal. 249. 

Case in which defendants were held to be 
the absolute owners of the wateriofa lak^aon. 
72 Cal. 267. 

The exclusion of evicleooe in a water-right 
case held error. 73 Cat. 641. 

The board of supervisors cannot fii the 
price of water not sold to the public gener> 
ally. 74 Cal. 571. 

A water corporation may, by its by-Isws, 
provide that its water shull nriiy be sold t« 
Its own stockholder*. 74 Cal. 671. 

TnJDry to a riparian owner may be consid- 
erable without being capable ol arcertain- 
meot, or of being eatimated in damagea 7B 
CaL 426. 

A riparian owner cannot, as against a 
lower proprietor, antburize tbe watvr to be 
taken away from the stream for sale. 7B 
CaL 426. 

A tenant for years may secnre an injunc- 
tion for the nnlawfnl diversion of tlie water 
mnning through his premises. 75 Crd. 426, 

Prescriptive right to maintain a ilani ob- 
structing a aataral watercourse. 70 'CL 
637. 

The owner of a riparian ri;ilit cannot dam 
back the water to the prejudice of a lower 
proprietor. 76 Cal. 697. 

The fact that othara beaidea tbe defendknt 
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WATER RIGHTa 



hava anlnvrfiilly divarted th« water it no de- 
teaw. 70C»1. 11; 77 Cal. 613. 

Ad Dpper ripariaa owner can only dm all 
tfaa water, when iiecesaarj to the aupport at 
aoimiil Ufa aoil for doineatio pnrpoaai. la 
all other cases he ia limited to a reasonable 
amonnC 77 Oil. OB; 80 CaL 189. 

Priority as to the right of the naa of water 
determined by loca.t cuatom and long-oou- 
tmne.1 u^e. 79 CiU, 404. 

A prior afipropriator of water oannot en- 
join a ripariau owner from the naa of water 
which lie ia not naing for any beneficial pur- 
pose biinselF. 79 Cal. S72. 

Under the act of Congreas, one wbo divert* 



d appmpriatea water prior to the resting 

any r stit ia a preemptionsr becomes the 

owner of snch water ri{[ht, even though he 



oinply with the pi 
Civd Code u to the posting and recording 
of his location. 80 Cat. 387. 

Whetber one who complies with onr law 
conld lake snch riaht away fromaach locator 
U not decided. 80 Cal. 397. 

Wh-irs the aettlemuntof a homestead claim- 
ant ii auliaeqnent to tiifl appropriation of the 
water by a locatnr, the rights of the latter 
tnnst prevail. SO Cal. 333. 

The acquisition of title to the use of water 
by adrerae possession is governed by rules 
analognuR to those relaliug to easements. 60 
Cal. 181. 

Where the cUima of third parties are mcb 
aa to require them to be made parties to the 
suit, in order to aecnra a complete determi- 
nation, the court may order them to be 
bronglit in. SO Cal. 181. 

A liiiiliiia ai to the extent of appnmria- 
tion shoQlil be apecifio aud measured by 
inches or gallona. SO Ual. 181. 

Tiiere can be no riparian owoerabip, with- 
out a bad or chaunet where the water raoa. 

81 Cal. S89. 

\Vater rates; authority of the board of au- 

Sviaors (Spring Valley Water case). 62 
. 2811. 

Failure to poet and record a aotioa of ap- 
propriation will not vitiate the claim in favor 
of the riparian righta oC a solwequent settler. 

82 Cal. "■ 



a corporeal liereilitameDt, and cannot be ax- 
tinguiahed by an appropriation niider the 
•tatats. It may. bowever, be extinguished 
by the acquisition of apreacriptire right for 
tfae peritxl prescribed by the atatute at limi- 
tations. 83 Cal. 219. 

Statutory appropriation give* notice that 
the appropriation is adverae, so aa to set the 
•tatutu of limitation in motion. 85 CaL 219. 

Tlie ailverse user oF water, to constitute a 
prescriptive title, mnitbebothnninterropteil 
and oootinunua for five years. 85 Cal. 219. 

The right of a riparian proprietor is only 
le of tbe watw of a itream, 



upply of th( 
e Cal. 219. 



natural wants of man and beaat. 



The ownership of a water-ditch ia hat 
neceaaarily the same aa the right to tih* 

aary inoideut thereto. 85 Cal. 655. 

When tindinga in favor of a prescriptivB 
right are nnsupporteil by evidence, the judg- 
ment will he reversed. 66 Cal. I. 

The width and depth of a ditch, witbnrt 
any evideoee as to the grad^ gives no baaii 
for an intelligent oomputacinn. 66 CaL 1. 

A GndiuK that the appropriatioo and di- 



kbnndauce, when it naturally overflowed it* 
ihanuel, gives no prescriptive right to 
:bange ita oonrse in aeaaona of acarcity. 8B 
CaL 1. 

A landlord who permita water raised bv 
artificial means to perooUte tfaroagh fan 
ditch, and so iujnre his neighbor'a land, i> 
liaUle for damages. 86 Cal. 236. 

The receipts of a receiver of ■ United 
States land-office ia of itself prima Jade eri. 
denes that the holder ia rightfully in poaaae 
on of the land therein deacribeij, and 
ititled to sue (or the unlawful divemion of 
le waten of the stream therein. 87 CaL 

Ad abandonment of a pre-emption claim 
defeats the right of a perann cUiiniiig > 
water right nnder the pre-emption, evan 
though he purchased for value. It leeiBa 
" it an appropriator of water will loae hia 

lim to an appTopriation. eo far aa he faila 

complete the whole diversion called for bj 
his notice of approprialiou witliia a reasondbla 
-iime. 67 Cal. 296. 

It the diveraiou of water from a lipariaa 
>wner is wrongful, it ia uot necessary for 
lim to prove damages to entitle him to Mt 
njunction. 87 CaL 296. 

In an action for an injuncliml for the & 
'eraion of water, a finding that the diver- 
ion continued, or was threatened to W 
continued, is eesenUal to support an ior 
junction. 67 Cal. 605. 

A contract for the anpply of water held to 
entitle the defendant daily to two and ooa 
quarter inches of water, miners' meaaor^ 
under a four-inch preMure. 87 Cal. 561. 

Where a verbal contract ia eiecntad, 
under which a party built a ditch over tlw 
lands of another for a share of the rif^t of 
way and water to be diverted thereby, aaoh 
party obtains aveatedintersat therein, wbiek 
may be enforeed and proteoled by a aiiit a 
equity. 87 CaL 13«. 
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WATER EIGHTS— WILLS. 



Where » atreani !■ diraoted into ■ 
AuoeU so u to affect other* tavorklilj, and 
the owner of land over which it flowi ecqtii- 
eeeaa in aach change nntil nev ripbte ha>e 
aecrned, each aeqnieioence it binding, like a 
pabiio dedioation. 83 C«l. 8i. 

W&tar bronght into a atream from an- 
•Uier HorcB by artificial meani ii held by a 
different title to Uiat of riparian owueiahip. 
SS 00.84. 

It ii eaMntial to a preaeriptire riffht to a 
ditch and dam that they should be main- 
taiaed for five yean nnder an adveree claim. 
S3Cal.S4. 

To eoDstitate a waterconne, it is not ne- 
•etMry that the water ehall ran in a bed or 
ebannel of the atream all the year. 64 iM. 
12. 



eient to oonetitota a oanee for oroie-ooiu- 
iJunt. 64 CaL BSS. 

pporle 
64 Cab SSfi. 

See ADviasK PoasBxaioit; Embhint; Eb- 
TOPFu,; MuucamGiiakt; Noiujica; Pirs- 



WIXXS. 

Power of lezielatnre to proride the form 
of. 68 Cal. 619. 

ATcrment in tileadinK aa to probata of. 7) 
CaLSM. •" » »~ 

Initrnotiona in conteit ovar a will m to 
marriage held immaterial. 72 Cal. 107. 

Aletterof inetruationamentioned in a will 
H DO part thereoF, nor evidence in ita pro- 
bata. 74 Cat. 144. 

Beqeeala void for uncertainty will not in- 
validate a wllL 74C>il. 144. 

A will will Dot 1m held invalid becaage the 
name of the teitator wu aigaed thereto by 
aoothar, who dnea not aign hii name aa a 
wltnew bo the lignatare. 74 Cal. 3S3. 

A beonatt of an nailiaclmed parol trnat 
held valid. 7U Cal. 4-iO. 

CoDitmotiona of provitiona in, regarding 
aommon proparty. liOuL 265. 

Advancement; ipecifio legacie*. 74 CaL 

Intention of tettator to diapoae of entire 
commaDity property: eleotion by widow. 
74C»L 98. 

Undne influence by any one ia ground for 
Betting Hide a will. 74 C»L 62. 

IndetiniteDaH of verdiot in conteit ovar 
will 74 Cal 62. 

An aliwilale beqneat to be diitribated in a 
eerUin tima crsaiei a vested interest in fee, 
poetpoasd merely in enjoyment. 73 Csl. IKI. ; 

A court will not cnnstrua a w 11 ex<rupc in 
• eoutested caee {imp^rly before it. Ti CaL 



"Children" conitmed to mean "grand* 
children." 73 CaL 6M. 

Annuitr at discretion of execntors. 78 
Cal. 283. 

Oroamenta held to include personal Jew- 
elry. 75C>1. 189, 

"Old Ladies' Home" oonatmed. 7S OaL 



Held that the wife'e half of the comraw- 
aity properly was not intended to lie dit- 
posetf ol by the faujibanil'* wUL 7S CaL 



a of an ol^raphio 



317. 

Alteration by a witi 
codicil. 78 CsL *77. 

An olographic codicil may he in anotiiei 
person's handwriting. 78 Cal. 477. 

Farnl evidence as to bequeate to ramoT* 
uncertainty. 78 CaL. 13U. 

Doctrine of cg-piii. 78 Cal. 135. 

The proviaionoF seetiiiu ISTG of thaCivU 
Code aa to audne influence a|i[ilie* to willa. 
The aame ia tme of section 16'i'Z, as to fraud. 
ItCai. 313. 

A condition in a will as to a danghter be- 
ooming separated from ber hitalitind held 
not against public policy. 80 Cal. 4G2. 

A promise as to the pnrcbsas of laud held 
void for uncertainty. 81 Cal. 9. 

If a testator devisee to his irife half of hii 
property, she thereby obtaine one ball «l 
what be could devise; th^t is to say, one 
fourth. This makes her the owner of three 
faurtha of the community property. 81 CoL 
240. 

Exclamation of a decedent, made jnit be- 
fore his death, is no part of the rtt getla. 
81 Cal. 241. 

The term "marrisge contrnct," sa used in 
aection 1299 of the Civil Cods, does not in- 
clude a post-nuptial Hgreemeiit which merely 
Enrporte to settle property rights between 
ualiand and wife, iu vievr of a separation. 
87 Cat. 615. 

When an antennptinl will of a hnaband ia 
nffernd for probate, the surviving wife need 
only ehow the subsitjuetit mnrrisEe, in order 
to defeat the prob.ita. The burden is then 
cast upon the proponeut tn prove a mar- 
HagB contract making provision for the 
wife, and that such provisinn was intended 
to take the place of a testamentary provision 
for her. 87 Cal. ii4d. 

Where an antenuptial wiU u shown to 
have been revoked by marriage, and no mar- 
riage contraiic ia proven, the iiower of the 
probate court is limited to denying probate 
CO the will, snd iletiirminini; who hoe a right 
to administer upon the esUte; and it ha* 
DO jurisdiction to inquire into any facta af- 
fectini; the con a id era lion, validity, or '>pei«> 
tioo of a deed of separation berweea the te^ 
tator and his wile. S7 Cii. 645. 

The qneation oa to the proiif of a foreign 
will must be found hy the courts of thia 
et^ite as a matter of fact, from the evdeno)^ 
or Iron) iU autheniiL-atiun. 86 CaL 93, 



Cc>i>i^lc 



■•p 



WILIS— jrarr of review. 



nil. Sli Cil. 205. 

'A mere reanmmendttion fo awilldoeaDnt 
nutke auch lecommeuJiition oblintory, 60 
Ckl. Hio. 

Tbe iirovisioni of Mction 1307 of tb« Civil 
Code Aoet not protMt (traodchildreD from 
th« efTuctH of a iiiers oiuiuion froiu th* wilt, 
e:fce]it tho»e wlio were the iuiii of & child 
whn was deail at the tune the will wu mwle, 
uid who were then preiumptive hein at Uw 
U the teitatnr. Sli UbI. 441. 

The traBteoj ftppmnted nndir m will, who 
h^ve Bua.l to iihtsiiia ennttractioa at oertaio 
ttlsusei oF tlie will, are not aggrieved bj an 
order of the cnurt allowing the attorney and 
Kuanlian ad litem for (he tnioor bein a lee 
for bii *<:rvice<. 83 Cal. 420. 

Evidauoa of the declaratiom of tbe tes- 
tator u to his intentioQ to omit an7of hia 
«lindren From his will is not ailmiacihle. The 
l^ords of Hie will muit show that tba teata. 
t«r had the child in mind, and mnst itidiciite 
djrectly, or l)y implicatiiin eqnallvMatrong, 

will. IB C«l. 3-- 

'Tlie 

oliMrapliio will, with intent to cancel it, helrl 
■blnuiFiit evidence Co austain a verJicbi 82 
Cal, 4iO. 

Waiver nt irregnlaritiet in contest orer * 
will. 82 Cat, 4-20. 
B«e AppkaL; Evidchci; Bliotioh: Ouak- 

DIAN AD LlTKH ; iMSOLVtNCTi PitOUJI 

Law; Snunoxijaii; Tbust. 



: sacli child from the 



WITNESS FEES. 

A pttrty who attends a trial, ^nnd wbsD 

there, is called as a witness, is nit ciititlwl 
to witoeu feea or milage. Ti Oti. 4 JL 



WBJT OF ASSISTANCE. 

A writ of aasistanoe is a snmmary pr> 
ceeding which a party who pnrahaseB bdiIm 
the roreuloeare «E a mart^ase in his Citm 
niaysooietimes advantageonsry avail hinuell 
of; but such proceedings are not rmjinfi^W. 
aa to any questions tliat may ansa, and ■ 
ght to the writ does nut deprive ihe par^- 
..... " ' ■ 'y the Drdk 



WBTE OF ERBOB. 

A writ of error from the UnilfKl StstM 
SDpreine court, in relation to the disUannent 
oF an attorney, does not operate to anporswls 
the order of saspsosioa. 72 CaL S9IL 



VBIT OF KUVIKW. 

See CcRTioBAu, 
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People tt R<H>iiey, £e/d42-GI3, 



People 0. Rom, 38/7ii-7ft 

People B. Knee, 65/IOI-J03w 

People e. Roee, 77/410-413. 

People B. R.W1, 85/333-38 L 

People ». Royal, 53/^2-01, 

People B. RoIell^ 78/8I-9J, 

People B. U.i««i;ll, 4a/l21-12(. 

People a. Rnwll, 74/3:3^79. 

Peo|ileB. Rnaiell, BI/Old-GlS, 

People e. Ryan, 8J/<il7-U10. 

Puople r, Sao. City, 6/122-42.1 

People*. Bac Co., 45/li92-G!IX 

People B. Silune, 02/139-145. 

People R Salvailor, 71/13-17. 

People e. 8aiii<irio, BV-ISI-ISG. 

People V. Sum Lii.rji, 70/515-51* 

People B. SaiiKuls, OU/^'J-IUI. 

People B. Saiicliex, 24/I7-3J. 

People B. flia.ler^on, SO/ICO-ITO^ 

People B. Sanfoid, 43/.;tf-37. 

People P. Ban FraooiM-o, 11/12-17. 

Peopls B. San Fcancigco, lt/20U-21I. 

People B. Pan Fraocisco, l?/:;00-30I. 

People B. San Fr.inciwjo, 21/<ie3-T04. 

People B. ^ui Franviico, il/^aS-JHX 
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